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Module  1 


Overview 

"It  may  be  true  that  the  law  cannot  make  a man  love  me,  but  it  can  keep  him 
from  lynching  me,  and  I think  that's  pretty  important." 

- Martin  Luther  King,  Jr. 


Welcome  to  Law  20,  Module  1!  In  this  module  you'll  learn  about  the 
importance  of  law  and  the  ways  in  which  laws  have  developed  through  the 
centuries  in  various  civilizations.  Specifically,  you  should  develop  an 
understanding  of  how  various  laws  were  introduced  to  Canada  and  how 
they  have  developed  into  our  current  legal  system. 
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Evaluation 


Your  mark  in  this  module  will  be  determined  by  your  work  in  the 
Assignment  Booklet.  You  must  complete  all  assignments.  In  this  module 
you  are  expected  to  complete  four  section  assignments.  The  mark 
breakdown  is  as  follows: 


Section  1 Assignment 

25% 

Section  2 Assignment 

25% 

Section  3 Assignment 

25% 

Section  4 Assignment 

. 25%. 

TOTAL 

100% 
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Section 


The  Nature  of  Law 


Canada  derives  its  legal  system  and  most  of  its  laws  from  England.  To 

understand  the  Canadian  legal  system  it  is  beneficial  first  to  define  what 
is  meant  by  the  law  and  second  to  trace  the  development  of  law  through 
history. 

After  completing  this  section  you  should  be  able  to 

• discuss  why  people  need  laws  and  how  laws  are  classified 

• explain  the  historical  development  of  law  with  respect  to 
individuals  and  governments 

• discuss  in  general  terms  the  history  of  law  in  Canada 
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Law:  a rule  or 
command  that  is 
enforced  by  the  supreme 
power  in  the  state  (or 
country) 


Activity  1 : The  Need  for  Law 

What  Is  Law? 

A law  can  be  defined  as  a rule  or  command  that  is  enforced  by  the  supreme 
power  in  the  state  (or  country).  When  people  speak  of  the  laws  of  a state, 
they  generally  use  the  term  the  law. 

In  order  for  a nation  to  exist  in  a civilized  and  peaceful  fashion,  the 
relationships  between  one  person  and  another  person,  and  between  the 
individual  and  the  community  as  a whole,  must  be  regulated  by  a series  of 
rules.  Some  of  the  basic  guidelines  about  the  rules  are  as  follows: 

• There  must  be  some  power  that  is  able  to  enforce  the  rules. 


• The  rules  must  be  uniform  over  the  entire  country. 


• The  rules  must  be  known,  or  be  capable  of  being  known,  by  the  people 
who  have  to  obey  them. 

• In  a democracy  the  people  should  have  the  power  to  decide  in  the  long 
run  by  what  rules  they  shall  be  governed. 


Sanction  of  the  law: 
the  power  the  state 
possesses  to  enforce  the 
law 


The  state  must  possess  adequate  power  to  ensure  that  the  law  is  obeyed.  This 
power,  which  may  finally  require  the  use  of  force,  is  called  the  sanction  of 
the  law.  In  many  cases  the  state  does  not  need  to  proceed  with  the  use  of 
force;  it  is  enough  that  the  power  exists. 

One  of  the  most  important  aspects  of  Canada's  legal  system  is  the  fact  that  all 
persons,  regardless  of  their  status,  are  bound  by  the  laws  upon  which 
Canadian  society  has  agreed.  This  applies  to  all  the  citizens  of  Canada, 
including  judges,  lawmakers  (or  members  of  legislative  assemblies),  civil 
servants  including  the  police,  and  court  officials. 


The  fact  that  everyone  within  society  is  bound  by  these  laws  and  obliged  to 
follow  them  provides  the  foundation  for  the  law  itself. 


Sometimes  members  of  society  are  tempted  to  bypass  the  rules  - to  determine 
someone's  rights  or  obligations  without  observing  the  rule  of  law.  For 
instance,  in  the  case  of  a particularly  horrible  crime,  public  anger  may  be  so 
aroused  that  an  individual  is  denied  a fair  trial.  After  the  emotion  has 
lessened,  it  may  be  discovered  that  a mistake  has  been  made  and  an  innocent 
person  has  suffered.  For  this  reason  it  is  imperative  that  no  individual's 
rights  should  be  determined  without  following  the  precise  rules  for  trial  and 
punishment  upon  which  society  has  agreed. 
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Anarchy:  the  absence 
of  order;  the  lack  of 
government  control 


If  courts  and  society  are  not  prepared  to  follow  the  rules  in  all  cases,  the  very 
foundation  of  the  rules  themselves,  namely  the  rule  of  law,  collapses,  and  in 
its  place  comes  anarchy. 

The  article  that  follows,  which  appeared  in  Maclean's  magazine  in  1990, 
illustrates  just  what  can  happen  when  those  who  administer  the  justice 
system  become  careless. 


A Scathing  Report  == 

The  Marshall  inquiry  slams  the  legal  system 


Just  four  days  before  the  report  was 
to  be  released,  the  critics  said  that  the 
$7  -million  study  into  the  wrongful 
imprisonment  of  Donald  Marshall  Jr. 
might  be  another  exercise  in  blaming 
the  wrong  man.  Nova  Scotia  Liberal 
justice  critic  Ronald  MacEachern  said 
that  a page  of  the  seven-volume  report 
of  the  royal  commission  inquiry  into 
the  Marshall  case  that  was  given  to 
him  in  advance  indicated  that  blame 
for  a flawed  justice  system  would  be 
laid  at  the  feet  of  erring  civil  servants, 
particularly  former  provincial  deputy 
attorney  general  Gordon  Coles.  If 
that  happened,  said  MacEachern,  it 
would  indicate  a "political  decision" 
to  avoid  blaming  elected  senior 
officials.  MacEachern's  concerns 
proved  to  be  largely  unfounded.  Last 
week,  when  the  commission's  report 
was  made  public,  it  blamed  almost 
every  individual  and  institution- with 
the  exception  of  Marshall  himself  - 


for  the  miscarriage  of  justice  that  began 
19  years  ago  in  a Sydney,  N.S.  park. 
Concluded  the  report:  "The  criminal 
justice  system  failed  Donald  Marshall 
Jr.  at  virtually  every  turn." 

The  inquiry  was  directed  by 
Newfoundland  Supreme  Court  Chief 
Justice  T.  Alexander  Hickman,  who, 
as  a former  Newfoundland  justice 
minister,  is  himself  at  the  eye  of  a 
current  storm  because  of  an  inquiry 
into  sexual  abuse  at  a St.  John's 
orphanage.  Premier  John  Buchanan's 
Conservative  government  appointed 
the  Hickman  commission  in  1986.  The 
judge  and  his  fellow  commissioners, 
retired  justice  Gregory  Evans  of 
Ontario  and  Associate  Chief  Justice 
Lawrence  Poitras  of  Quebec,  were 
asked  to  unravel  events  surrounding 
the  conviction  of  Marshall  for  a 1971 
murder  he  did  not  commit.  The 
inquiry  sat  for  93  days  and  listened 
tol!3  witnesses  between  September, 
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1987,  and  November,  1988. 

It  was  the  most  wide-ranging 
provincial  investigation  of  its  kind 
ever  held,  and  it  put  Nova  Scotia's 
justice  system  on  trial.  Besides 
examining  the  injustice  done  to 
Marshall,  the  commission  seta  second 
goal:  to  investigate  cases  of  apparent 
political  interference  in  the  province's 
judicial  system.  And  in  their  widely 
hailed  report,  the  commissioners 
chronicled  evidence  of  racism  in  Nova 
Scotia's  judicial  system.  In  a report 
that  recommended  major  innovations 
in  the  legal  system,  the  commissioners 
scathingly  concluded  that  Nova  Scotia 
had  a "two-tier  system  of  justice"  in 
which  officials  "are  more  concerned 
about  the  career  of  a politician  than  an 
Indian." 

Marshall,  the  eldest  son  of  the  grand 
chief  of  the  Micmac  nation,  was 
originally  convicted  in  1971,  when  he 
was  18,  of  second-degree  murder 
following  the  stabbing  of  Sanford 
(Sandy)  Seale,  a seventeen-year-old 
black  acquaintance,  in  Sydney's 
Wentworth  park  five  months  earlier. 
Marshall  subsequently  spent  1 1 years 
in  two  penitentiaries  before  a 1982 
RCMP  review  of  his  conviction  led  to 
an  appeal  that  resulted  in  his  acquittal. 
Roy  Newman  Ebsary,  an  eccentric 
retired  ship's  cook  from  Sydney,  who 
has  since  died,  was  eventually 
convicted  of  manslaughter  in  the 
killing.  Still,  the  Nova  Scotia  Appeal 
Court  that  overturned  Marshall's 
conviction  in  1983  said  that  he  was 
partly  to  blame  for  his  conviction 
because  he  had  not  told  police  the 
truth  about  his  actions  on  the  night  of 
Seale's  death.  "Any  miscarriage  of 
justice,"  concluded  the  five-member 
panel  of  Appeal  Court  judges,  "is  more 
apparent  than  real."  The  Appeal  Court 
judges  added,  "There  can  be  no  doubt 
that  Donald  Marshall's  untruthfulness 
through  this  whole  affair  contributed 
in  large  measure  to  his  conviction." 

The  Hickman  commission  took 


issue  with  that  conclusion.  The 
commissioners  said  that  the  Appeal 
Court  judges  chose  to  "defend  the 
criminal  justice  system  at  the  expense 
of  Donald  Marshall  Jr.  in  spite  of 
overwhelming  evidence  that  the 
system  itself  had  failed."  The  report 
also  found  fault  with  police  and  other 
legal  officials,  declaring  that: 

• Sydney  police  investigating  the 
Seale  killing  in  1971  were  "entirely 
inadequate,  incompetent  and 
unprofes-  sional"; 

• Their  supervisor,  now  retired  Syd- 
ney police  chief  John  MacIntyre, 
believed  that  "Indians  were  not 
worth  as  much  as  whites"  and  dis- 
counted all  evidence  thatmighthave 
exonerated  Marshall; 

• At  the  original  trial,  the  Crown  pros- 
ecutor, Marshall's  own  legal  counsel 
and  the  presiding  judge  either  failed 
to  "discharge  their  obligations"  or 
made  "errors  in  law." 

As  the  page  provided  to  the  Liberals' 
MacEachern  had  revealed  earlier,  the 
report  criticized  Coles  for  failing  to 
handle  the  Marshall  case  "with  the 
care  and  respect  for  fairness  that  it 
demanded."  The  report  also  blamed 
Coles  for  putting  obstacles  in  the  way 
of  RCMP  investigations  of  two  Nova 
Scotia  Conservative  cabinet  ministers 
accused  of  improprieties  while  in 
office.  Former  culture  minister 
William  Joseph  MacLean  was 
convicted  in  1986  of  uttering  forged 
documents  worth  nearly  $22  000  and 
was  fined  $6000  two  years  after  the 
attorney  general's  department 
decided  not  to  take  any  action  against 
him.  Roland  Thornhill,  now  minister 
of  tourism,  escaped  prosecution  for 
signing  agreements  with  banks  that 
allowed  him  to  pay  off  a debt  of  more 
than  $100  000  at  25  cents  on  the  dollar. 

In  the  Thornhill  case,  concluded  the 
commissioners.  Coles  prepared  a 
"woefully  inadequate  and  misleading 
opinion"  for  then-attorney  general 
Harry  How.  In  the  MacLean  case,  the 
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commission  concluded  that  Coles 
proceeded  "-in  a way  that  seemed 
designed  to  protect  MacLean  from 
investigation."  The  commissioners 
said  that  "special  treatment  was 
accorded  the  central  figures  in  both 
investigations."  The  report  also 
criticized  the  RCMP,  saying  that  the 
force's  "reluctance  to  proceed  with 
politically  sensitive  criminal 
investigations  is  not  only  a dereliction 
of  duty,  but  also  indicates  failure  to 
adhere  to  the  principle  of  police 
independence." 

Although  the  Marshall  report 
stopped  short  of  recommending 
increased  compensation  for  Marshall, 
it  said  that  the  process  under  which 
the  former  convict,  now  36,  was 
awarded  $270  000  was  so  flawed  that 
it  should  be  reviewed.  Among  its  82 
recommendations,  the  report  urged 
that  Nova  Scotia's  attorney  general 
establish  an  "independent  review 
mechanism"  to  investigate  similar 
cases  of  wrongful  conviction,  adding 
that  the  provincial  government  should 
adopt  a race-relations  policy  that 
promotes  equality  in  the  workplace 
and  a "reduction  of  racial  tensions." 

Buchanan's  government  has 
already  begun  to  take  action.  Attorney 
General  Thomas  Mclnnis  announced 
last  week  that  Ontario  prosecutor  John 
C.  Pearson  would  be  named  to  the 
new  position  of  independent  public 
prosecutor  on  March  19.  Still,  the 
announcement  was  greeted  with  some 


scepticism  by  government  critics,  who 
pointed  out  that  Pearson  was  already 
involved  in  controversy  in  Ottawa. 
He  resigned  as  the  prosecutor  of 
Global  Television  reporter  Doug 
Small,  who  was  accused  of  possessing 
stolen  property  under  $1000  following 
a leak  of  federal  budget  documents 
last  April,  after  Pearson  accused  an 
RCMP  officer  of  perjury.  Small's  trial 
is  expected  to  resume  on  Feb.  12. 
Although  government  officials 
declined  immediate  comment  on  the 
report's  other  recommendation,  it  won 
high  praise.  Alexa  McDonough, 
leader  of  the  Nova  Scotia  New 
Democratic  Party,  for  one,  called  the 
report  "a  magnificent  piece  of  work. 
The  government  has  an  obligation  to 
respond  specifically  to  each  and  every 
recommendation."  Marshall  himself, 
who  has  had  brushes  with  the  law 
and  grappled  with  a drinking  problem 
since  his  acquittal,  was  in  seclusion 
outside  Halifax  and  could  not  be 
reached  for  comment.  But  following 
his  successful  appeal  in  1983,  he  told 
reporters  that  his  case  should  ensure 
that  no  Nova  Scotian  is  ever  again 
treated  the  way  he  was.  Said  Marshall: 
"It's  not  just  me,  it's  the  next  guy  that 
comes  along."  While  there  is  no  way 
for  Donald  Marshall  to  regain  his  lost 
years  and  lost  youth,  the  report  that 
bears  his  name  should  at  least  help 
avert  a similar  miscarriage  of  justice 
in  the  future.1 


3 Maclean's  for  the  article  "A  Scathing  Report,"  February  5, 1990.  Reprinted  by  permission  of  Maclean's. 
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Rights  and  Duties 

You  will  probably  always  live  among  other  human  beings.  You  have  your 
rights,  but  your  rights  must  be  adjusted  so  that  the  rights  of  others  can  also 
be  recognized. 


“ \ 
That  means  that  you  have  the  right  to 
wave  your  fist  around,  but  that  right  ends 
when  you  make  contact  with  my  nose! 

) 


You  have  many  duties  as  well  as  many  rights.  Throughout  the  study  of  law 
you  will  come  across  this  interplay  of  rights  and  duties  many  times.  You 
should  learn  to  see  and  understand  the  other  person's  point  of  view  because 
of  your  knowledge  of  the  law.  It  must  be  emphasized  that  no  one  can  know 
everything  about  the  law.  A knowledge  of  a few  basic  rules,  however,  will 
enable  you  to  avoid  many  costly  errors. 


Classification  of  Laws 

Laws  may  be  broadly  classified  into  three  major  categories: 

• natural  laws 

• moral  laws 

• societal  laws 

In  your  science  courses  you  have  no  doubt  heard  of  the  law  of  gravitation 
and  the  law  of  action  and  reaction.  These  are  called  natural  laws  and  are 
important  to  everyone.  The  airplane,  for  example,  flies  because  it  conforms 
to  certain  natural  laws.  If  the  engine  should  stop,  the  law  of  gravitation 
would  certainly  cause  the  airplane  to  fall. 
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There  are  laws  that  are  important  because  they  pertain  to  your  personal  and 
social  behaviour  and  will  affect  you  throughout  your  life.  These  are  moral 
laws  - rules  of  conduct  that  may  not  be  actual  laws  because  they  are  not 
enforced.  Sometimes  they  are  only  rules  of  good  conduct,  such  as 
truthfulness,  honesty,  and  the  consideration  of  others.  While  these  moral 
laws  are  usually  only  rules  of  good  behaviour,  they  sometimes  become  the 
basis  of  enforceable  laws  passed  by  elected  representatives.  For  example, 
many  fundamental  laws,  such  as  the  forbidding  of  murder,  are  grounded  in 
the  belief  that  killing  another  human  being  is  wrong. 

Finally  there  are  the  laws  that  can  be  called  societal  laws  - laws  created  and 
enforced  by  human  societies.  It  is  these  laws  that  are  the  focus  of  this  course. 

The  laws  governing  society  have  developed  over  a period  of  time,  and  new 
societal  laws  are  constantly  being  developed.  New  laws  will  be  added  and 
old  laws  will  be  amended  as  long  as  civilization  continues. 


Now  answer  the  questions  that  follow. 

1 . Give  an  example  of  each  type  of  law  discussed. 

natural:  

moral: 

societal:  
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2.  Name  four  societal  laws  that  provide  rules  to  guide  your  daily  life. 


3.  Consider  the  simple  law  of  having  a speed  limit  for  vehicles, 

a.  Give  one  reason  explaining  why  it  was  enacted. 


b.  A lot  of  motorists  speed.  What  do  you  think  could  be  done  to  prevent 
this  from  happening? 


c.  Think  of  your  suggestion  in  3.b.  Do  you  think  some  people  would 
say  it  infringed  upon  their  rights  as  free  citizens?  Explain  your 
answer. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  1. 
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Activity  2:  The  History  of  Law 


The  earliest  laws  perhaps  came  into  existence  when  cave  dwellers  first  began 
to  hunt  together.  These  primitive  people  found  that  they  could  protect 
themselves  better  and  find  more  game  by  working  in  groups.  Some  rules 
governing  the  hunt  had  to  be  established. 


As  primitive  peoples  began  to  live  in  larger  tribal  groups,  it  became  necessary 
for  their  mutual  benefit  to  develop  laws  that  would  permit  them  to  work, 
hunt,  play,  and  get  along  together.  They  quickly  learned  that  one  cannot  be 
an  outlaw  and  still  be  accepted  in  a social  system.  An  individual  must  learn 
to  conform  to  the  rules  that  govern  all  the  people. 

You  can  readily  see  that  the  first  laws  were  tribal.  As  time  went  on,  larger 
units  of  government  developed.  Laws  were  accordingly  expanded  to 
regulate  these  larger  units. 
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The  Code  of  Hammurabi 


Codify:  to  collect  and 
arrange  the  laws  of  a 
cou  n try  systematically 


About  four  thousand  years  ago  in  Babylon  (in  what  is  today's  Iraq)  there 
lived  a famous  king  named  Hammurabi.  He  recognized  that  laws  must  be 
known  by  everyone.  Hammurabi  decided  to  prepare  a statement  of  (or 
codify)  the  laws  that  had  been  in  force  in  his  country  over  the  years.  He  had 
them  put  together  in  a form  that  all  of  his  subjects  could  understand.  These 
laws  were  carved  in  columns  of  stone  some  three  metres  high  and  placed  on 
the  gateway  to  a temple  where  they  could  be  seen  by  everyone.  This  famous 
set  of  laws  is  known  as  the  Code  of  Hammurabi. 


The  Code  of  Hammurabi  is  one  of  the  earliest  records  there  is  of  written  laws. 
Some  of  the  provisions  of  this  code  seem  strange  to  people  today  because 
ideas  of  justice  have  changed.  The  Code  of  Hammurabi  made  no  distinction 
between  civil  and  criminal  laws.  Also,  those  who  were  known  to  be  innocent 
were  sometimes  punished  as  well  as  those  who  were  known  to  be  guilty. 
Some  of  the  penalties  were  very  severe. 

Some  of  the  provisions  of  this  code  were  as  follows: 

• If  a man  has  caused  the  death  of  a woman,  his  child  may  be  killed  as 
punishment. 

• If  a son  has  struck  his  father,  the  son's  hands  shall  be  cut  off. 
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• If  persons  have  stolen  goods  from  a temple,  or  house,  they  shall  be  put 
to  death,  and  the  persons  that  have  received  the  stolen  property  shall  be 
put  to  death. 

• If  persons  have  borne  false  witness  in  a trial,  or  have  not  established  the 
statement  that  they  have  made,  those  persons  shall  be  put  to  death. 


Hebrew  Laws 

Eight  hundred  years  after  Hammurabi  died,  in  another  area  of  the  Middle 
East,  a popular  leader  by  the  name  of  Moses  gave  a set  of  laws  to  the  Hebrew 
people. 


These  laws  are  known  as  the  Ten  Commandments  and  are  said  to  have  been 
carved  in  stone.  The  Hebrew  people  had  laws  other  than  those  engraved  in 
stone.  Many  of  these  laws  were  similar  to  those  of  the  Code  of  Hammurabi,  but 
on  the  whole  the  Hebrew  laws  showed  many  improvements  over  those  of 
Babylon.  The  improvements  included  one  major  one  of  which  you  should  be 
aware:  there  is  more  recognition  that  punishment  should  be  reserved  only 
for  people  who  are  genuinely  guilty  of  consciously  committing  a crime.  In 
general  the  Hebrew  laws  taken  from  the  time  of  Moses  placed  more  emphasis 
on  the  need  for  an  individual  to  lead  a moral  and  religious  life.  The 
following  five  examples  of  Hebrew  laws  demonstrate  this  fact: 

• People  shall  not  lend  money  to  any  persons  who  are  poor,  and  if  they 
do  so  they  cannot  exact  interest  from  them. 
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• A person  shall  take  no  bribe,  for  a bribe  blinds  the  officials  and  subverts 
the  cause  of  those  who  are  right. 

• If  persons  steal  oxen  or  sheep  and  kill  or  sell  them,  they  shall  make 
restitution,  paying  five  oxen  for  an  ox  and  four  sheep  for  a sheep. 

• When  an  ox  gores  a man  or  woman  to  death,  the  ox  shall  be  stoned  and 
its  flesh  shall  not  be  eaten,  but  the  owner  of  the  ox  shall  be  clear. 

• But  if  the  ox  has  been  accustomed  to  goring  people  in  the  past  and  its 
owner  has  been  warned  but  has  not  kept  it  fenced  in,  and  it  kills  a man 
or  woman,  the  ox  shall  be  stoned  and  its  owner  shall  be  put  to  death. 


Laws  of  Ancient  Greece 

The  Greeks  took  over  many  of  the  ideas  of  these  older  systems  and  made  a 
number  of  improvements.  However,  they  never  developed  a satisfactory 
procedure  for  determining  guilt  or  innocence. 

The  major  improvement  of  early  Greek  law  was  the  habit  of  having  a legal 
case  decided  by  a group  of  people. 

After  a case  had  been  heard,  several  hundred  persons  would  vote  to  decide 
the  guilt  or  innocence  of  the  accused.  If  the  accused  was  found  guilty,  the 
sentence  would  also  be  decided  by  a vote. 
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Now  answer  the  questions  that  follow. 

1.  Write  down  two  rules  that  you  think  could  have  been  set  out  by  ancient 
tribal  groups.  Explain  why  they  would  have  been  good  rules  for  that 
time. 


2.  People  frequently  refer  to  the  Golden  Rule.  This  is  not  a law  in  the  strictest 
sense,  but  people  often  say  "apply  the  Golden  Rule."  Do  you  know  what 
the  Golden  Rule  is?  If  so,  write  it  below. 


3.  Compare  the  penalties  for  stealing  as  they  appeared  in  Hammurabi's 
Code  with  how  they  appeared  in  the  Hebrew  laws. 
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4.  Do  you  think  that  if  a hundred  people  were  asked  to  decide  a legal  case 
today  the  result  would  be  better  than  that  obtained  by  the  twelve  people 
normally  included  on  a Canadian  jury?  Explain  your  opinion. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 


English  Common  Law 
Feudalism 

Virtually  all  laws  in  Canada  outside  Quebec  are  based  on  English  common 
law.  England,  in  medieval  times,  was  governed  by  the  feudal  system  - a 
system  in  which  the  feudal  lord  reigned  supreme  over  everyone  within  his 
domain.  The  feudal  lord  owned  all  the  land  surrounding  his  castle. 


In  feudal  times  serfs  worked  their  lords'  land. 
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This  land  was  worked  by  serfs,  who  had  few  rights,  if  any.  As  the  serfs  had 
few  rights,  there  was  little  need  for  laws  to  govern  them.  The  lords  settled 
arguments  over  rights  with  their  neighbouring  lords  by  fighting  matters  out, 
so  little  law  was  needed. 

However,  as  the  common  people  began  to  rise  from  serfdom  to  the  status  of 
tenant  farmers,  they  began  to  acquire  more  rights. 

At  this  point  the  need  for  a more  extensive  legal  system  began  to  arise  so  that 
disputes  might  be  settled  in  accordance  with  some  sensible  procedure.  If  the 
rights  of  one  tenant  were  in  conflict,  the  feudal  lord  would  hear  the 
arguments  and  then  make  a decision.  There  was  no  formal  body  of  law  to 
guide  him  in  this  decision-making  process.  The  lord  would  follow  his  own 
reasoning  and  judgement. 


5.  What  else,  other  than  his  own  judgement,  might  have  influenced  the 
decision  made  by  a feudal  lord  in  settling  a case? 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  1:  Activity  2. 


Magistrate:  an  officer 
appointed  to  hear  and 
settle  disputes ...  Today 
the  term  is  generally 
applied  to  judges  in 
lower  courts. 


Magistrates 

After  a period  of  time  civil  officers  having  judicial  powers  (magistrates)  were 
appointed  to  hear  and  settle  disputes;  but  still  there  was  no  law  to  guide 
them.  Quite  logically,  a magistrate  might  say  to  himself,  "Now  I decided  a 
case  much  like  this  one  several  months  ago.  How  did  I decide  that  one?"  To 
refresh  his  memory,  he  would  begin  to  write  down  his  decisions  so  that  he 
could  refer  to  them  later.  As  relations  and  communications  with 
neighbouring  magistrates  improved,  there  began  an  exchange  of  notes  and 
ideas. 
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Law  of  Precedent 


Precedent:  something 
done  or  said  that  may 
serve  as  an  example  or 
rule  to  justify  a later  act 
of  the  same  kind 


In  1154  Henry  II  set  out  to  centralize  the  English  legal  system.  It  was  during 
his  rule  that  a common  law  for  all  of  England  began  to  be  created.  Judges 
were  sent  out  by  the  king.  These  judges  were  to  hear  cases  all  across  England 
and  attempt  to  apply  the  same  rules  to  all  cases.  The  judges  were  to  follow 
precedent.  That  is,  the  judges  followed  their  own  previous  decisions  and  the 
decisions  of  fellow  judges  when  deciding  a new  case. 


At  the  same  time  the  central  government  of  the  king,  which  at  first  was  very 
weak,  was  becoming  stronger.  All  this  took  place  before  the  English 
parliament  was  sufficiently  well  established  to  draw  up  a complete  set  of 
written  laws. 


Common  law:  the 
body  of  law  that 
gradually  arose  in 
England  based  on 
judges'  decisions,  or 
legal  precedents 


Thus,  by  the  time  the  central  government  of  the  king  had  become  strong 
enough  and  sufficiently  well-developed  to  pass  a code  of  laws,  the  laws 
regulating  the  rights  of  the  common  people  were  already  well  established  by 
the  rulings  of  the  early  courts.  These  are  called  the  law  of  precedent  or  the 
common  law. 

When  parliament  became  well  established,  it  did  not  disturb  these 
precedents  but  merely  picked  up  where  they  left  off.  New  laws  that  were 
passed  by  parliament  changed  or  modified  the  common  laws  as  needed  to 
meet  new  situations  or  filled  needs  that  were  not  present  in  early  common 
law. 
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Statute:  a law 
established  by  the 
legislature 


When  early  English  settlers  came  to  North  America,  they  brought  with  them 
common-law  principles  which  formed  the  basis  of  the  law  in  force  in  the  new 
colonies.  Our  legislatures  today  pass  new  legislation  (or  laws)  called 
statutes.  Some  of  these  statutes  are  passed  to  help  solve  problems  that  did 
not  exist  when  the  common  law  was  being  developed,  e.g.,  legislation 
dealing  with  motor  vehicles,  telecommunications,  and  computer  crime. 

Other  statutes  may  merely  bring  the  common  law  up  to  date  and  adapt  it  to 
the  people's  present  needs. 


6.  Give  an  example  of  a law  dealing  with  each  of  the  following: 
Motor  vehicles:  


Telecommunications: 


Computer  crime: 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 


Equity 


Equity:  a system  of 
law  originating  in  the 
English  chancery, 
consisting  of  a body  of 
rules  that  supplement, 
aid,  or  override 
common  and  statute 
law  and  are  meant  to 
protect  people's  rights 


As  common  law  was  developing,  another  system  of  unwritten  law  known  as 
equity  developed. 

There  were  many  cases  that  could  not  be  dealt  with  satisfactorily  by  the 
Courts  of  Common  Law,  and  sometimes  individuals  felt  they  could  not  get 
justice  in  these  courts.  In  these  cases  people  would  send  a petition  to  the 
king,  begging  him,  as  the  source  of  all  justice  in  the  land,  to  deal  with  their 
particular  case.  The  monarch  would  refer  the  matter  to  the  most  learned  of 
his  advisors,  the  chancellor,  and  in  time  the  petitions  came  to  be  sent  directly 
to  this  official  asking  for  help. 
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The  chancellors  took  it  upon  themselves  to  do  what  they  thought  was  right 
regardless  of  the  common-law  rules  governing  the  case  in  question.  This 
practice  gave  rise  to  the  Court  of  Chancery.  The  chancellors  were  not  bound 
to  follow  previous  judgements.  They  had  a free  hand  to  do  what  they 
thought  was  right,  or  equitable,  in  any  particular  case.  This  branch  of  the  law 
was  not  governed  by  any  strict  rules.  Chancellors  delivered  judgements 
according  to  their  own  consciences  until  it  was  said  that  "equity  varied  with 
the  length  of  the  Chancellor's  foot." 

As  time  went  on,  the  rules  of  equity  became  fixed  and  rigid  and  the  Court  of 
Chancery  became  unfavourably  known  for  its  complexity  and  delays.  In 
1873  the  Judicature  Act  was  passed,  bringing  about  the  merger  of  equity  with 
common  law.  No  longer  did  equity  depend  on  the  whim  of  the  chancellor. 
The  rules  of  equity  became  subject  to  the  rule  of  law. 


7.  Explain  the  statement,  "equity  varied  with  the  length  of  the  Chancellor's 
foot." 


Check  your  answer  by  turning  to  the  Appendix,  Section  1,  Activity  2. 
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Roman  or  Civil  Law 

While  common  law  forms  the  basis  of  the  British  legal  system,  a different 
process  occurred  on  the  European  continent.  It  originated  with  the  ancient 
Romans. 

The  Romans  had  learned  much  from  the  Greeks  and  made  contributions  of 
their  own  to  the  development  of  law.  Rome  conquered  almost  all  of  the 
known  civilized  world  of  its  day.  To  administer  this  great  empire  many  laws 
were  needed.  Through  the  influence  of  Emperor  Justinian  and  other 
emperors  who  followed,  a complete  code  of  laws  was  drawn  up.  An  attempt 
was  made  in  this  code  to  govern  the  rights  of  the  Romans  and  their  subject 
peoples.  Virtually  all  the  laws  of  the  European  continent  have  been  built 
around  the  Roman  Code.  Colonists  from  countries  like  France  and  Spain 
who  settled  in  the  New  World  brought  with  them  the  code  of  laws  of  their 
particular  European  nations.  Thus,  today  most  of  the  Latin  American 
countries  follow  the  Roman  Code. 

In  Canada,  the  civil  laws  of  Quebec  are  based  on  the  Roman  Code  because 
Quebec  was  first  settled  by  France,  which  developed  its  legal  system  from  the 
Roman  Code. 


Common  Law  Compared  to  Roman  Law 

To  illustrate  the  difference  between  the  development  of  the  English  common 
law  and  codified  Roman  law,  consider  how  the  game  of  basketball 
developed. 

A gym  teacher  hung  up  a peach  basket  and  had  two  teams  of  boys  try  to 
throw  a ball  into  it.  The  rules  at  first  were  simple.  Each  team  simply  tried  to 
get  the  ball  and  throw  it  into  the  basket. 
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You  can  imagine  that  a referee  was  soon  needed.  The  referee  began  to  make 
some  decisions  about  how  the  game  should  be  played  so  that  no  one  would 
get  hurt.  The  next  time  the  boys  played  the  game,  the  referee  would  recall 
his  decision  of  the  day  before  and  would  also  make  new  decisions  as  new 
problems  developed.  As  basketball  became  popular,  a set  of  formal  rules 
developed  along  with  it.  Nearly  every  year  these  rules  undergo  some 
changes. 


The  basketball  situation  is  similar  to  the  history  of  the  development  of 
English  common  law.  If,  on  the  other  hand,  before  the  game  had  ever  been 
played,  the  gym  instructor  had  proceeded  to  work  out  a set  of  formal  rules, 
there  would  be  a situation  similar  to  the  origin  of  the  Roman  Code. 

No  doubt,  however,  you  would  agree  that  even  if  the  gym  instructor  had 
worked  out  detailed,  formal  rules  in  advance,  some  modifications  would 
likely  have  had  to  be  made  as  the  game  developed.  This  has  been  true  of  all 
codified  law.  Even  though  at  first  basketball  had  few  rules,  as  the  game 
evolved,  more  rules  were  developed  and  written  down.  The  same  has  been 
true  of  the  common  law. 

Today,  much  of  the  common  law  has  been  rewritten  in  the  form  of  codified 
laws  passed  by  provincial  and  federal  legislatures. 
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8.  Explain  how  the  Roman  laws  were  an  improvement  over  the  laws  of 
ancient  Greece. 


9.  In  a short  paragraph  contrast  the  development  of  common  law  to  that  of 
Roman  codified  law. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  2. 
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Activity  3:  A Brief  History  of  the  Law  in  Canada 

The  British  North  America  Act 

On  July  1, 1867,  the  Dominion  of  Canada  was  brought  into  existence  by  the 
union  of  Upper  and  Lower  Canada  (now  Ontario  and  Quebec),  Nova  Scotia, 
and  New  Brunswick  by  the  British  North  America  Act  (BN A Act),  passed  by 
the  British  Parliament.  Provision  was  made  for  the  admission  of  other 
provinces  at  a later  date. 


Canada  in  1867 


Constitution:  the 
basic  set  of  laws  of  a 
nation  that  determines 
the  power  and  duties  of 
the  government  and 
guarantees  rights  to  the 
people 


Because  it  was  recorded  in  writing,  the  BN  A Act  was  called  "Canada's 
written  constitution."  The  BN  A Act  set  down  the  form  of  the  new  Dominion 
government,  and  divided  the  law-making  powers  within  Canada  between 
Parliament  and  the  provincial  governments.  It  gave  to  the  provinces  the 
exclusive  right  to  make  their  own  laws  in  their  provincial  legislatures  on 
certain  specified  topics.  It  gave  to  the  federal  Parliament  the  sole  right  to 
make  laws  on  matters  that  concern  Canada  as  a whole. 
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The  British  Parliament  kept  the  right  to  pass  laws  for  Canada.  In  particular  it 
retained  the  power  to  enact  laws  applying  to  Canada  on  such  subjects  as 
shipping  and  foreign  treaties.  Canada  still  had  no  authority  to  enter  into 
agreements  with  other  countries.  The  BN  A Act  provided,  however,  that  no 
law  passed  by  the  British  Parliament  after  1867  was  to  apply  to  the  Dominion 
of  Canada  unless  specifically  stated. 

Each  of  the  originally  separate  colonies  entered  Confederation  with  a 
complete  judicial  system  of  its  own.  The  BN  A Act  stated  that  all  laws  in  force 
and  all  courts  of  justice  were  to  continue. 


NAC  6-10144 

Sir  John  A.  Macdonald  was  the  driving  force  behind  Confederation  and  the 
passage  of  the  BN  A Act. 
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Other  Acts 

Since  the  passage  of  the  BN  A Act,  other  acts  have  been  passed  and 
agreements  reached  that  helped  create  Canada  as  we  know  it  today. 


The  Alberta  Act 

The  Province  of  Alberta  was  established  in  1905  by  the  Alberta  Act,  an  act 
passed  by  the  Parliament  of  Canada.  Alberta  was  created  out  of  part  of  the 
Northwest  Territories.  The  Territories  themselves  had  been  established  by 
the  Northwest  Territories  Act  of  1870  at  the  time  of  Canada's  purchase  of  the 
rights  of  the  Hudson's  Bay  Company. 


The  Imperial  Conference  of  1926 

Gradually,  and  particularly  after  the  First  World  War,  the  idea  that  the 
Dominion  of  Canada  was  a dependency  of  Great  Britain  was  replaced  by  the 
idea  that  the  two  were  partners.  At  an  Imperial  Conference  in  1926  it  was 
agreed  that  the  position  of  Great  Britain  and  its  dominions  should  be  one  of 
equality  as  members  in  the  British  Commonwealth  of  Nations,  with  the 
members  bound  together  by  their  common  allegiance  to  one  sovereign. 


The  Statute  of  Westminster 

When  the  British  North  America  Act  was  passed  in  1867,  the  British  Parliament 
kept  the  right  to  make  laws  for  Canada.  In  1931,  with  the  enactment  of  the 
Statute  of  Westminster,  the  British  Parliament  gave  up  all  rights  to  pass  laws 
that  would  affect  any  of  the  dominions  except  at  the  request  and  the  consent 
of  such  dominions. 

The  Statute  of  Westminster  removed  all  limitations  on  the  powers  of  the 
Canadian  government.  Since  the  statute  was  passed  in  1931,  a number  of 
changes  have  taken  place.  The  country  in  now  generally  referred  to  as 
Canada.  Canada  follows  an  independent  course  in  making  treaties  with  other 
nations.  Laws  have  been  changed  or  repealed  by  the  Canadian  government, 
while  laws  that  suit  Canada's  purposes  have  been  retained.  Many  new  laws 
have  been  passed,  including  Canadian  shipping  laws;  and  some  of  these,  too, 
have  been  changed  or  repealed. 
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At  the  request  of  Canada,  a special  Canadian  section  was  put  into  the  Statute 
of  Westminster  stating  that  where  Canada  was  concerned  the  BN  A Act  was  to 
remain  in  effect.  This  was  for  the  purpose  of  maintaining  the  legal  division  of 
authority  between  the  federal  and  provincial  governments  laid  out  in  the 
BN  A Act.  This  means  that  the  entire  area  of  lawmaking  for  Canada  is  now 
divided  between  the  federal  Parliament  and  provincial  legislatures.  Each 
government  is  supreme  in  the  fields  within  its  authority. 

The  federal  Parliament  has  the  right  to  make  laws  on  any  matters  not 
specifically  stated  in  the  BN  A Act  as  falling  under  provincial  jurisdiction. 

Civil  laws  that  have  to  do  with  property  holding,  business  relations,  and 
many  similar  matters  are  mostly  provincial  and  vary  somewhat  from 
province  to  province.  The  greatest  variation  is  between  Quebec  and  the  other 
nine  provinces.  The  Quebec  Act  of  1774  gave  Quebec  a combination  of  French 
and  English  laws:  English  laws  for  criminal  matters  and  French  laws  (based 
on  the  Roman  Code)  for  civil  matters  (private  rights,  property,  and  so  forth). 
This  is  the  basis  of  the  laws  in  Quebec  to  this  day. 

1 . Match  the  terms  that  follow  with  the  explanations  that  come  after  them 
by  putting  the  Roman  numerals  beside  the  terms  in  the  appropriate 
blanks. 


i. 

Quebec  Act,  1774 

vii. 

a state 

ii. 

Alberta  Ad,  1905 

viii. 

BN  A Act,  1867 

iii. 

a law 

ix. 

Statute  of  Westminster,  1931 

iv. 

common  law 

X. 

the  sanction  of  the  law 

V. 

Roman  law 

xi. 

a statute 

vi. 

a precedent 

a.  This  is  frequently  referred  to  as  a nation. 

b.  The  Dominion  of  Canada  came  into  existence  with  this  act. 

c.  This  refers  to  the  power  to  ensure  that  the  law  is  obeyed. 

d.  The  province  of  Alberta  was  established  with  this  act. 

e.  This  act  enabled  Canada  to  follow  an  independent  course 
in  making  treaties  with  other  nations. 

f.  This  is  a term  given  to  the  legal  system  on  which  Quebec's 
civil  law  is  based. 

g.  This  act  has  been  the  basis  of  laws  in  Quebec. 
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h.  This  is  a term  given  to  law  systems  derived  from  England. 

i.  This  is  a law  established  by  a legislature,  not  a court. 

j.  This  is  a rule  or  a command  that  is  enforced  by  the  supreme 

power  in  the  state. 

k.  This  is  something  done  or  decided  that  acts  as  an  example  for 

later  situations  of  the  same  sort. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  3. 


The  Canadian  Constitution 


Federal  system:  a 
governmental  system 
in  which  there  is  a 
central  power  and  a 
number  of  smaller 
constituent  powers  ... 

In  Canada,  for  example, 
there  is  a central,  or 
federal,  government 
and  ten  provincial 
governments. 


A constitution  can  be  defined  as  the  fundamental  law  of  the  state.  It  is  the 
embodiment  of  the  rules  that  determine  the  nature  of  a government,  its 
manner  of  selection,  and  the  distribution  and  exercise  of  governmental 
power. 

As  the  Fathers  of  Confederation  worked  out  a federal  system  for  Canada, 
they  were  conscious  of  problems  that  existed  in  the  United  States  and  which 
encouraged  civil  strife  in  that  country. 

Under  the  American  system  there  was  a weak  central  government  and  strong 
state  governments.  The  federal  government  at  Washington,  D.C.,  lacked  the 
power  to  control  many  state  actions,  and  some  of  the  states  were  almost 
sovereign  unto  themselves.  For  example,  the  southern  states  looked  upon 
federal  laws,  in  particular  the  anti-slavery  bill,  as  an  infringement  on  state 
rights  and  state  sovereignty.  This  was  one  of  the  causes  of  the  American 
Civil  War. 
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The  Canadian  Fathers  of  Confederation  therefore  attempted  to  create  a 
federal  system  with  a strong  central  government  and  weak  provincial 
governments.  The  jurisdiction  of  the  provincial  governments  was  intended 
to  extend  to  purely  provincial  and  local  matters. 


Distribution  of  Federal  and  Provincial  Powers 

The  federal  structure  of  Canadian  government  rests  on  the  explicit  written 
provisions  of  the  BN  A Act.  The  dominant  feature  of  this  act  is  the 
distribution  of  powers  between  the  federal  government  and  the  provincial 
governments. 

In  brief,  the  primary  purpose  of  the  BN  A Act  was  to  grant  to  the  Parliament 
of  Canada  legislative  (lawmaking)  jurisdiction  over  all  subjects  of  general  or 
common  interest  while  giving  to  the  provincial  legislatures  jurisdiction  over 
all  matters  of  regional  or  local  interest. 
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2.  Explain  why  it  was  felt  at  the  time  of  Confederation  that  each  province 
should  have  jurisdiction  over  certain  areas. 


Check  your  answer  by  turning  to  the  Appendix,  Section  1:  Activity  3. 


Sections  91  and  92  of  the  BN  A Act  are  particularly  important  in  terms  of  the 
distribution  of  powers.  These  two  sections  are  repeated  here.  You  may  find 
the  legal  style  a bit  difficult  to  understand  at  first,  so  read  carefully.  Note,  as 
you  read,  how  powers  are  divided  between  the  government  in  Ottawa  and 
the  provincial  governments. 


= ===  =^==s  Section  91  == 

Legislative  Authority  of  Parliament  of  Canada.  It  shall  be  lawful  for  the  Queen, 
by  and  with  the  Authority  of  advice  and  consent  of  the  Senate  and  House  of 
Commons,  Parliament,  to  make  laws  for  the  peace,  order,  and  good  government 
of  Canada  in  relation  to  all  matters  not  coming  within  the  classes  of  subjects  by 
this  act  assigned  exclusively  to  the  legislatures  of  the  Provinces;  and  for  greater 
certainty,  but  not  so  as  to  restrict  the  generality  of  the  foregoing  terms  of  the 
Section,  it  is  hereby  declared  that  (notwithstanding  anything  in  this  Act)  the 
exclusive  Legislative  Authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  subjects  next  hereinafter  enumerated,  that 
is  to  say:  - 

1 . The  Public  Debt  and  Property: 

2.  The  regulation  of  Trade  and  Commerce: 

3.  The  raising  of  money  by  any  mode  or  system  of  Taxation: 

4.  The  borrowing  of  money  on  the  Public  Credit: 

5.  Postal  Service: 

6.  The  Census  and  Statistics: 

7.  Militia,  Military  and  Naval  Service,  and  Defence: 

8.  The  fixing  of  and  providing  for  the  Salaries  and  Allowances  of  Civil  and 
other  Officers  of  the  Government  of  Canada: 

9.  Beacons,  Buoys,  Lighthouses  and  Sable  Island: 

10.  Navigation  and  Shipping: 

1 1 . Quarantine  and  the  establishment  and  maintenance  of  Marine  Hospitals: 

12.  Sea  Coast  and  Inland  Fisheries: 
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13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 
21. 
22. 

23. 

24. 

25. 

26. 

27. 

28. 
29. 


Ferries  between  a Province  and  any  British  or  Foreign  country,  or  between 
two  Provinces: 

Currency  and  Coinage: 

Banking,  Incorporation  of  Banks,  and  the  issue  of  Paper  Money: 

Savings  Banks: 

Weights  and  Measures: 

Bills  of  Exchange  and  Promissory  Notes: 

Interest: 

Legal  Tender: 

Bankruptcy  and  Insolvency: 

Patents  of  Inventions  and  Discovery: 

Copyrights: 

Indians  and  Lands  reserved  for  the  Indians: 

Naturalization  and  Aliens: 

Marriage  and  Divorce: 

The  Criminal  Law,  except  the  Constitution  of  the  Courts  of  Criminal 
Jurisdiction,  but  including  the  Procedure  in  Criminal  Matters: 

The  establishment,  maintenance,  and  management  of  Penitentiaries: 
Such  Classes  of  Subjects  as  are  expressly  excepted  in  the  enumeration  of  the 
Classes  of  Subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of 
the  Provinces: 


"■  Section  92  = - — = 

Subjects  of  Exclusive  Provincial  Legislation.  In  each  Province  the  Legislature 

may  exclusively  make  laws  in  relation  to  matters  coming  within  the  Classes  of 

Subjects  next  hereinafter  enumerated;  that  is  to  say:  - 

1 . The  amendment  from  time  to  time,  not  withstanding  anything  in  this  Act, 
of  the  Constitution  of  the  Province,  except  as  regards  the  Office  of  the 
Lieutenant-Governor: 

2.  Direct  Taxation  within  the  Province  in  order  to  the  raising  of  a Revenue  for 
Provincial  Purposes: 

3.  The  borrowing  of  money  on  the  sole  credit  of  the  Province: 

4.  The  establishment  and  tenure  of  Provincial  Offices,  and  the  appointment 
and  payment  of  Provincial  Officers: 

5.  The  management  and  sale  of  the  Public  Lands  belonging  to  the  Province, 
and  of  the  timber  and  wood  therein: 

6.  The  establishment,  maintenance,  and  management  of  public  and  reformatory 
prisons  in  and  for  the  Province: 

7.  The  establishment,  maintenance,  and  management  of  Hospitals,  Asylums, 
Charities,  and  Eleemosynary  Institutions  in  and  for  the  Provinces,  other 
than  Marine  Hospitals: 

8.  Municipal  Institutions  in  the  Province: 

9.  Shop,  Saloon,  Tavern,  Auctioneer  and  other  Licences,  in  order  to  the  raising 
of  a Revenue  for  the  Provincial,  Local,  or  Municipal  purposes: 
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10.  Local  works  and  undertakings,  other  than  such  as  are  of  the  following 
classes: 

(a)  Lines  of  steam  and  other  ships.  Railways,  Canals,  Telegraphs,  and 
other  works  and  undertakings  connecting  the  Province  with  any 
other  or  others  of  the  Provinces,  or  extending  beyond  the  limits  of  the 
Province: 

(b)  Lines  of  Steam  Ships  between  the  Province  and  any  British  or  Foreign 
Country: 

(c)  Such  works  as,  although  wholly  situate  within  the  Province,  are 
before  or  after  their  execution  declared  by  the  Parliament  of  Canada  to 
be  for  the  general  advantage  of  Canada  or  for  the  advantage  of  two  or 
more  of  the  Provinces: 

1 1 . The  Incorporation  of  Companies  with  Provincial  objects: 

12  The  Solemnization  of  Marriage  in  the  Province: 

13.  Property  and  civil  rights  in  the  Province: 

14.  The  Administration  of  Justice  in  the  Province,  including  the 
constitution,  maintenance,  and  organization  of  Provincial  Courts,  both 
of  Civil  and  of  Criminal  Jurisdiction,  and  including  procedure  in  civil 
matters  in  those  Courts: 

15.  The  imposition  of  punishment  by  fine,  penalty,  or  imprisonment  for 
enforcing  any  Law  of  the  Province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated  in  this  Section: 

16.  Generally  all  matters  of  a merely  local  or  private  nature  in  the  province: 


Law  20 


32 


Module  1 - Section  1 


Federal-Provincial  Problems 


In  theory  each  legislature,  whether  federal  or  provincial,  has  absolute  power 
within  its  field  of  jurisdiction.  The  difficulty  is  that  problems  faced  by 
governments  refuse  to  divide  themselves  into  neat,  clear-cut  subjects  for  the 
convenience  of  legislatures.  These  artificial  divisions  caused  difficulty  within 
a few  years  of  Confederation,  and  as  the  complexity  of  government  and  its 
various  activities  steadily  increased,  so  did  the  difficulties  surrounding  the 
interpretations  of  Sections  91  and  92. 


Laissez-faire:  a 
doctrine  opposing 
governmental 
interference  in 
economic  affairs  beyond 
the  minimum  necessary 
for  maintenance  of 
peace  and  property 
rights 


When  considering  the  British  North  America  Act,  the  political,  social,  and 
economic  philosophy  of  Canadian  and  British  society  in  the  nineteenth 
century  should  also  be  taken  into  account.  The  underlying  principle  was  the 
doctrine  of  laissez-faire  - that  the  least  amount  of  government  intervention 
in  economic  and  social  affairs  was  the  best  amount.  The  modem  concept  of 
social  legislation  and  the  welfare  state,  whereby  the  government  takes  an 
active  part  in  looking  after  the  well-being  of  its  citizens,  was  only  just 
beginning  to  take  form. 

In  these  circumstances,  the  Fathers  of  Confederation  did  not  conceive  of  the 
need  for  the  vast  financial  resources  that  would  be  required  to  support  the 
social  legislation  of  the  twentieth  century.  For  example,  education,  which  is 
within  the  jurisdiction  of  the  provinces,  accounts  today  for  almost  25  percent 
of  the  Alberta  budget. 
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The  right  and  obligation  to  provide  education  and  other  forms  of  social 
legislation  was  vested  in  the  provinces,  yet  because  they  had  not  foreseen  a 
need  for  the  huge  sums  required  for  social  legislation,  the  Fathers  of 
Confederation  permitted  the  provinces  the  power  to  raise  only  the  monies 
necessary  for  local  matters. 

These  circumstances  created  some  of  the  problems  provincial  governments 
face  today.  For  example,  they  are  required  to  spend  vast  sums  on  social 
legislation,  yet  their  power  to  raise  money  for  this  purpose  is  extremely 
limited.  This  dilemma  had  led  to  many  federal-provincial  conferences  on 
taxation,  which  are  frequently  a source  of  aggravation  in  the  relations 
between  the  central  government  and  the  provinces.  The  provincial 
governments  are  reluctant  to  reduce  their  legislative  powers,  and  in 
consequence,  their  sovereignty,  by  permitting  the  federal  government  to  pass 
laws  for  welfare  purposes.  Yet  the  federal  government  holds  the  purse 
strings.  On  the  other  hand,  the  federal  government  is  reluctant  to  become  a 
mere  tax  collector  for  the  provinces.  It  should  also  be  realized  that  a 
considerably  greater  amount  of  federal  taxation  money  is  raised  in  the  richer 
provinces  than  is  proportionate  to  their  populations.  In  distributing  the 
money  raised  by  taxation,  the  federal  government  does  not  spend  the  same 
amount  in  each  province  as  it  raises.  In  effect,  therefore,  the  wealthier 
provinces  are  to  some  extent  subsidizing  (financially  supporting)  the  others. 


Amending  the  Constitution 


Amending:  changing 
or  altering  by 
parliamentary 
procedure 


As  you  know,  in  1867  Canada  became  a self-governing  nation  when  the 
British  Parliament  passed  the  British  North  America  Act.  Since  the  act  was 
passed  in  England,  no  Canadian  legislature  had  the  right  to  change  its 
provisions,  for  under  the  BN  A Act  Canada  was  not  given  the  right  of 
amending  the  act. 

The  search  for  a satisfactory  amending  procedure  within  Canada  has  been 
the  subject  of  repeated  consideration  in  the  Parliament  of  Canada  as  well  as 
at  numerous  federal-provincial  conferences.  It  was  necessary  to  find  a 
procedure  that  satisfied  the  need  to  safeguard  basic  provincial  and  minority 
rights  while  still  allowing  enough  flexibility  to  ensure  that  the  constitution 
could  be  altered  to  meet  changing  circumstances.  Finally,  in  the  late  fall  of 
1981,  there  was  agreement  between  the  federal  government  and  the 
provinces,  and  a request  was  made  to  the  British  Parliament  to  amend  the 
BN  A Act  to  permit  self-amendment  by  Canadians.  This  approval  was 
granted,  and  in  April  of  1982  Canada  became  a completely  autonomous  (self- 
governing)  state. 
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Under  this  legislation  the  BN  A Act  remains  part  of  Canada's  constitution,  but 
it  was  renamed  the  Constitution  Act,  1867.  The  additions  to  the  constitution, 
which  include  the  Canadian  Charter  of  Rights  and  Freedoms  and  the  formula 
for  making  amendments,  were  named  the  Constitution  Act,  1982. 
Amendments  can  now  be  made  if  agreed  to  by 

• the  Government  of  Canada 

• two-thirds  of  the  provinces  that  have  at  least  fifty  percent  of  Canada's 
population 


The  Crown:  the 
government  under  a 
constitutional  monarchy 


The  Crown 

In  Canada,  the  expression  the  Crown  has  come  to  refer  to  both  the  federal 
and  provincial  governments.  The  powers  and  rights  of  the  Crown  belong  to 
either  the  provinces  or  the  federal  government  according  to  the  division  of 
powers  under  the  Constitution  Act,  1867.  In  each  province  and  in  the  federal 
parliament  government  is  conducted  in  the  name  of  the  Crown. 


Some  examples  of  the  use  of  this  expression  are  Crown  land  and  the  Crown 
prosecutor.  Crown  land  is  land  belonging  to  a provincial  or  a federal 
government.  The  Crown  prosecutor  (or  Crown  attorney)  is  a lawyer 
appointed  to  institute  and  carry  on  legal  actions  in  the  name  of  the  federal  or 
provincial  government,  depending  upon  the  subject  matter  in  each  case. 
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Canada:  A State 


State:  a group  of  people 
possessing  a common 
territory,  a settled 
population,  and  an 
organized  government 


A state,  it  is  said,  must  possess  territory,  a settled  population,  and  an 
organized  government.  An  independent  state  is  recognized  by  other  states  as 
holding  a position  of  equality  with  them.  It  may  send  and  receive  diplomatic 
envoys  or  government  representatives,  take  part  in  international  conferences, 
enter  into  treaties  with  other  states,  and  engage  in  war  or  attempt  to  remain 
neutral  while  other  states  are  at  war.  Canada  is  now  considered  a state  in 
that  it  acts,  and  is  recognized  as  acting,  as  an  independent,  self-governing 
country.  A state  can  also  be  called  a nation  or  a country. 


NAC 

Canada's  role  in  World  War  I did  much  to  move  it  along  the  path  to  true  statehood. 


The  Changing  Nature  of  Law 

Laws  are  always  changing;  laws  change  as  the  needs  and  beliefs  of  the  people 
change.  During  every  session  of  Parliament  and  every  session  of  provincial 
legislatures  some  new  laws  are  made  and  some  old  laws  are  changed.  In 
addition,  sometimes  a judge  gives  a new  interpretation  to  an  already  existing 
law. 


If  there  has  been  a recent  change  in  legislation,  of  which  you  are  aware, 
always  try  to  answer  any  questions  related  to  it  on  the  basis  of  the  new 
law. 
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3.  Each  of  the  following  classes  of  subjects  comes  under  either  federal  or 
provincial  jurisdiction.  In  the  space  provided  to  the  left  of  each  place  an  F 
if  it  comes  under  the  jurisdiction  of  the  federal  Parliament  and  a P if  it 
comes  under  the  jurisdiction  of  the  provincial  legislatures. 

a.  weights  and  measures 

b.  legal  tender 

c.  naturalization  and  aliens 

d.  direct  taxation  within  the  province  for  the  raising  of  money  for 

provincial  purposes 

e.  militia,  military  and  naval  service,  and  defence 

f.  bankruptcy  and  insolvency 

g.  the  management  and  sale  of  public  lands  belonging  to  the 

province  and  of  the  timber  and  wood  therein 

h.  copyrights 

i.  bills  of  exchange  and  promissory  notes 

j.  the  criminal  law,  except  the  constitution  of  the  courts  of 

criminal  jurisdiction,  but  including  the  procedure  in  criminal 
matters 

k.  the  establishment  and  tenure  of  provincial  offices  and  the 

appointment  and  payment  of  provincial  officers 

1.  generally  all  matters  of  a merely  local  or  private  nature  in  the 

province 

m.  the  regulation  of  trade  and  commerce 

n.  property  and  civil  rights  in  the  province 

o.  municipal  institutions  in  the  province 

p.  postal  service 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Activity  3. 
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Follow-up  Activities 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 


A Brief  Summary 

There  are  three  types  of  laws: 

• natural  laws 

• moral  laws 

• societal  laws 

It  is  societal  laws  - rules  made  by  human  societies  - that  are  the  focus  of  this 
course. 

Codes  of  law  reach  back  thousands  of  years.  One  of  the  earliest  was  the  Code 
of  Hammurabi,  written  in  ancient  Babylon. 

In  England,  laws  developed  in  the  common  law  tradition  in  which  judges 
used  earlier  decisions  - precedents  - to  help  guide  them  in  deciding  new 
cases.  As  a result,  a large  body  of  case  law  evolved. 

This  British  common  law  was  brought  to  North  America  by  British  settlers, 
and  it  forms  the  basis  of  Canada's  legal  system  today.  It  has  been 
supplemented  by  a body  of  statute  law  - laws  made  by  legislatures. 

Along  with  common  laws,  the  law  of  equity  evolved  in  the  courts  of 
Chancery  - a system  not  bound  by  the  precedents  of  common  law.  In  1873 
the  Judicature  Act  joined  the  laws  of  equity  and  the  common  law  into  one 
system. 

On  the  continent  of  Europe,  meanwhile,  a system  of  codified  law  based  on 
the  laws  of  Rome  evolved  in  most  countries.  Civil  laws  in  Quebec  are  based 
on  the  Roman  system  while  criminal  law  procedures  in  Quebec  are  the  same 
as  they  are  in  the  rest  of  Canada. 

Canada  was  created  by  the  BN  A Act , a British  statute,  in  1867,  and  was  given 
a federal  system  of  government  with  powers  divided  between  Ottawa  and 
the  provinces.  Later  acts  modified  the  BN  A Act.  With  the  Constitution  Act  of 
1982,  Canada  finally  became  a completely  self-governing  state. 
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1.  Indicate  whether  the  following  statements  are  true  or  false  by  putting  a T 
or  F in  the  space  provided  to  the  left  of  each  statement. 


_ a.  One  of  the  most  important  aspects  of  Canada's  legal  system  is 
the  fact  that  all  persons,  regardless  of  their  status,  are  subject 
to  the  rule  of  law. 

_ b.  Canada's  jury  system  is  based  on  the  laws  of  Rome. 

_ c.  Canada's  legislatures  pass  new  legislation  called  statutes. 

_ d.  The  civil  laws  of  the  ten  Canadian  provinces  are  based  on  the 
Roman  Code. 

_ e.  Under  the  BN  A Act  of  1867  the  British  Parliament  kept  the 
right  to  pass  laws  for  Canada. 

_ f.  Parliament  has  the  right  to  make  laws  on  any  matters  not 
specifically  stated  in  the  Constitution  Act. 

_ g.  The  Quebec  Act  of  1774  gave  Quebec  English  laws  for  criminal 
matters  and  French  laws  for  civil  matters. 

_ h.  The  Canadian  Fathers  of  Confederation  diligently  strove  to 
duplicate  the  federal  system  found  in  the  United  States. 

_ i.  The  primary  purpose  of  the  BN  A Act  was  to  grant  to  the 

provincial  legislatures  jurisdiction  over  all  subjects  of  general 
or  common  interest. 

_ j.  Under  the  Canadian  system  of  government  the  wealthier 

provinces  are  to  some  extent  subsidizing  the  poorer  provinces. 
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2.  The  field  of  law  is  divided  into  two  main  areas:  civil  law  and  criminal 
law.  Within  each  of  these  areas  are  branches  in  which  lawyers  usually 
specialize.  Corporate  law,  constitutional  law,  and  human  rights  law  are 
just  a few  of  these  specialized  areas.  However,  in  whatever  branch  a 
lawyer  chooses  to  specialize,  a basic  knowledge  of  general  concepts  and 
terminology  is  required.  The  following  exercise  will  test  your  knowledge 
of  the  basic  facts,  terms,  and  concepts  that  were  discussed  in  the  first 
section  of  Module  1. 

Fill  in  the  blank  spaces  in  each  of  the  following  statements  with  the  most 
appropriate  word  or  words. 


a.  A law  can  be  defined  as  a 


or 


the  state. 


that  is  enforced  by  the  supreme  power  in 


b.  The  power  to  ensure  that  the  law  is  obeyed  is  called  the 
of  the  law. 

c.  Virtually  all  laws  in  Canada  (outside  Quebec)  are  based  on  the 

English law. 

d.  The  field  of  lawmaking  in  Canada  is  divided  between  the 

and  the 

legislatures. 

e.  The  province  of  Alberta  was  established  in 

by  the Act. 

f.  A can  be  defined  as  the  fundamental  set  of 

laws  of  the  state. 

g.  In  1982  the  BN  A Act  was  renamed  the . 

h.  In  Canada  the  expression  "the " has  come 

to  mean  the  federal  or  provincial  governments. 
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i.  A state  must  possess 


a 


_,  and  an 


j.  A 


can  also  be  called  a nation  or  a country. 


Check  your  answers  by  turning  to  the  Appendix,  Section  1:  Extra  Help. 


Enrichment 


Canada's  legal  system  evolved  over  centuries.  As  a result,  it  can  be  very 
interesting  to  compare  our  ideas  on  such  things  as  justice  and  the 
determination  of  guilt  and  innocence  with  the  ideas  of  those  who  lived  earlier 
on  in  the  evolution  of  our  system. 

For  example,  in  the  Middle  Ages  trial  by  combat  was  sometimes  used  to 
discover  whether  an  accused  person  was  guilty  or  not  guilty.  It  was  believed 
that  God  would  aid  the  righteous  in  battle.  At  one  time,  people  suspected  of 
witchcraft  were  stuffed  into  a bag  and  thrown  into  the  water.  If  the  water 
accepted  them  - i.e.,  they  sank  - they  were  innocent.  If  the  water  rejected 
them  - i.e.,  they  floated  - they  were  guilty,  and  were  punished  accordingly. 

If  you  have  access  to  a library,  do  some  research  into  how  trials  were 
conducted  in  medieval  England.  Your  librarian  will  help  you  find  material. 
Find  some  aspect  of  these  trials  that  interests  you  and  write  a report.  If  you 
are  in  a classroom  situation,  ask  your  learning  facilitator  if  you  can  present 
your  paper  to  the  class. 

You  may  be  surprised  at  what  you  learn. 
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Check  your  answer  by  turning  to  the  Appendix,  Section  1:  Enrichment. 
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Conclusion 

There  have  been  many  historical  influences  on  the  development  of  Canadian 
law,  and  for  many  years  the  changing  of  our  law  was  a lengthy  process 
because  of  the  control  that  England  had  over  the  Canadian  legislative 
process.  In  1982  a formula  for  amending  Canada's  Constitution  was  agreed 
upon  and  England's  influence  ceased.  The  Canadian  Constitution  had  finally 
come  home. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  1 . 
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When  people  think  about  the  law,  they  often  think  about  the 
expression  "thou  shalt  not."  They  also  tend  to  think  that  laws  are 
"written  in  stone."  In  reality  there  are  many  different  kinds  of  laws,  and 
laws  are  constantly  changing  to  meet  the  needs  of  each  new  generation. 

After  completing  this  section,  you  should  be  able  to 

• distinguish  between  a variety  of  different  legal  classifications 

• identify  the  principal  strengths  and  weaknesses  of  international  law 

. 

• distinguish  between  the  three  levels  of  law-making  bodies  in 
Canada 
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Activity  1 : Legal  Distinctions 

In  Section  1 you  were  introduced  to  a number  of  legal  distinctions.  For 
example,  you  read  about  the  difference  between  the  English  common  law 
and  the  European  civil  (or  Roman)  law.  You  also  noted  the  difference  in  the 
English  system  between  the  law  of  equity  and  the  common  law,  until  the  two 
systems  were  united  in  1873. 

In  the  activities  that  follow,  you  will  be  presented  with  a number  of  other 
ways  in  which  people  distinguish  between  different  types  of  law.  Don't  let 
all  these  distinctions  frighten  you;  they're  really  quite  straightforward.  It  is 
important,  however,  that  you  understand  them. 


Activity  2:  International  Law  Versus  Domestic  Law 

As  a Canadian,  you're  subject  to  the  laws  of  Canada.  But  what  about  Canada 
itself?  Is  the  country  bound  by  law  in  the  way  it  conducts  its  affairs  with 
other  nations? 
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Domestic  law:  law 
within  a country,  as 
opposed  to 
international  law 


International  law: 
law  that  governs  how 
nations  deal  with  one 
another 


The  law  that  governs  the  behaviour  of  citizens  of  a country  within  that 
country  is  called  domestic  law.  Law  that  governs  how  nations  deal  with  one 
another  is  called  international  law. 


International  Law  - Canada  and  the  World 

The  responsibilities  of  citizenship  are  not  limited  to  the  part  that  each 
Canadian  plays  within  the  local,  provincial,  or  national  community.  Canada 
is  part  of  a wider  community  of  nations  with  whom  common  interests  and 
ideals  are  shared.  Canadians  are  part  of  the  worldwide  community  of  the 
human  race. 


The  world  is  also  a single  community  in  the  sense  that,  because  of  modem 
communications  and  transportation,  no  part  of  the  world  can  cut  itself  off 
and  remain  isolated  from  the  rest.  A disturbance  in  any  part  of  the  world  has 
effects  that  are  felt  by  people  in  many  countries;  nor  can  there  be  security  for 
anyone  unless  there  is  security  for  all.  This  fact  is  illustrated  in  the  article 
that  follows,  written  after  Iraq's  invasion  of  Kuwait  in  1990. 


The  High  Price  of  Conquest 

The  West  Braces  for  the  Fallout 


The  economic  reverberations  from 
last  week's  Iraqi  invasion  of  Kuwait 
ricocheted  almost  immediately  around 
the  world  - from  Tokyo,  to  Europe,  to 
Alberta's  oilfields  and  beyond.  As  Iraqi 
leader  Saddam  Hussein's  tanks  and 
personnel  carriers  rumbled  between 
the  glass  and  steel  skyscrapers  of 
Kuwait  City,  stock  markets  began  to 
slide,  the  prices  of  oil  and  gold  soared, 
and  the  valueof  the U.S.dollar climbed 
swiftly.  Then,  Iraqi  troops  moved 
towards  Kuwait's  border  with  Saudi 
Arabia,  and  economists  began 
discussing  the  possibility  of  global, 
oil-price-fed  inflation  and  a recession 
on  a scale  that  could  seriously  damage 
Western  economies.  Said  Robin 
Shoemaker,  an  oil  analyst  at  Shearson, 
Lehman,  Hutton  Inc.  in  New  York 
City:  "The  oil  shock  in  its  magnitude 
could  be  worse  than  1973  and  1979." 
The  initial  economic  shocks  from  the 
invasion  alone  were  substantial.  The 


price  of  oil,  which  dipped  as  low  as 
$13.60  (U.S.)  a barrel  in  June,  shot  up 
to  $23.62  on  the  day  after  the  Iraqi 
invasion  and  closed  the  week  at  $24 .49 
($28 . 1 6 Can . ) . In  J apan,  which  is  almost 
wholly  dependent  on  the  Middle  East 
for  its  oil,  the  Tokyo  stock  market's 
Nikkei  index  of  225  issues  plunged 
from  30,838.18  points  just  before  the 
invasion  to  29,515.76  at  week's  end, 
the  first  time  in  three  months  that  it 
had  closed  below  30,000  points.  On 
European  and  North  American 
exchanges,  trading  volume  exploded 
as  investors  rushed  to  sell  shares  in 
oil-dependent  transportation 
companies  and  buy  oil  and  gold  issues. 
New  York's  Dow  Jones  industrial 
average  closed  the  week  at  2,809.65 
points,  down  88.86  from  the  week 
before,  while  the  Toronto  Stock 
Exchange's  TSE  300  composite  index 
closed  at  3,516.95,  down  24.97  points 
from  the  previous  week. 
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Gold:  In  the  United  States,  some 
independent  gasoline-station  owners 
took  immediate  advantage  of  the 
growing  panic  and  increased  their 
prices  by  as  much  as  15  cents  a gallon 
within  hours  of  the  invasion.  The 
effect  on  Canadian  prices  was  unclear, 
but  they  seemed  likely  to  follow  the 
American  trend.  The  U.S.  increases 
were  puzzling  because,  analysts  said, 
there  is  a worldwide  oversupply  of 
oil. 

In  currency  and  metal  markets,  the 
price  of  gold  and  the  value  of  the 
greenback,  which  investors 
traditionally  have  viewed  as  safe 
assets  during  periods  of  international 
crisis,  also  gyrated  wildly.  Gold  closed 
the  week  at  $377.40  (U.S.;  $434.84 
Can.),  up  $9.90  (U.S.)  from  the 
previous  week,  while  the  U.S.  dollar 
climbed  sharply  against  the  yen  of  oil- 
import-dependent  Japan.  Noted 
Robert  Smith,  president  of  Toronto- 
based  American  Barrick  Resources 
Corp.,  one  of  North  America's  largest 
gold  producers:  "When  an  event  like 
this  occurs,  there  is  an  immediate 


flight  to  gold." 

Petroleum  industry  executives 
were  clearly  encouraged  by  the  rising 
world  price  of  oil.  Over  the  past  four 
years,  prices  have  declined  steadily, 
largely  because  Kuwait  and  the 
United  Arab  Emirates  have 
consistently  exceeded  production 
limits  set  by  the  13-member 
Organization  of  Petroleum  Exporting 
Countries  (OPEC).  Now,  Iraq  may  be 
able  to  force  Kuwait  to  keep  its  quota, 
reducing  supplies  and  pushing  up 
prices.  Jack  Pierce,  president  of 
Calgary-based  Ranger  Oil  Ltd.,  said 
that  the  invasion  "will  have  a 
worldwide  effect." 

If  Iraq  succeeds  in  maintaining 
higher  prices  for  a long  period,  it  could 
lead  to  a renewal  of  several  high-cost 
energy  megaprojects  in  Canada  that 
were  suspended  because  low  prices 
made  them  uneconomical.  They 
include  Esso  Resources  Canada  Ltd.'s 
proposed  $4-billion  expansion  of  its 
Syncrude  plant  at  Cold  Lake,  Alta., 
and  the  $4.3-billion  OSLO  oil-sands 
project  near  Fort  MacMurray,  Alta.1 


You  can  see  from  this  article  how  an  event  in  one  part  of  the  world  can  have 
tremendous  worldwide  effects. 

Unlike  national  communities,  the  wider  communities  people  belong  to  do  not 
have  governments.  In  the  eyes  of  some  people  this  is  a grave  shortcoming; 
they  argue  that  until  there  is  a single  world  government  possessing  a 
monopoly  on  armed  forces,  there  can  be  no  lasting  international  peace  or 
order. 


1 Maclean's  for  the  article  "The  High  Price  of  Conquest,"  August  13, 1990.  Reprinted  by  permission  of 
Maclean's. 


Law  20 


48 


Module  1 - Section  2 


1 . Could  there  ever  be  a "World  Army?"  In  discussing  this  matter,  explain 
whether  it  can  be  possible  to  have  this  kind  of  army  without  having  a 
particular  ruling  country  in  charge  of  the  army?  Explain  your  ideas 
clearly. 


There  are  people  who  believe  that  the  notion  of  a peace  enforced  by  a world 
government  is  a delusion,  and  a dangerous  one.  Whatever  the  pros  and  cons 
of  the  matter,  there  is  evidently  no  possibility  that  a world  government  will 
be  formed  in  the  foreseeable  future.  For  the  present,  the  peace  and  order  of 
the  world  depends  on  the  willingness  of  the  nations  of  the  world  to  enter  into 
- and  adhere  to  - agreements  with  one  another. 

2.  With  the  recent  move  towards  more  democratic  government  in  Eastern 
Europe,  do  you  think  that  cooperation  among  European  nations  will  be 
easier?  Explain  your  answer. 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 
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International  law  governs  the  conduct  of  our  citizens  and  our  government  in 
its  relations  with  foreign  governments  and  their  citizens.  It  is  based  on 
centuries  of  custom  and  usage  accepted  by  nations  of  the  world.  It  lays  down 
international  rules  of  conduct  during  wars  for  both  belligerents  (fighting 
nations)  and  neutrals.  It  regulates  the  use  of  territorial  waters  for  navigation 
and  fishing  and  the  use  of  air  space  for  planes. 

3.  On  what  is  international  law  based? 


4.  In  1983  a South  Korean  commercial  passenger  airliner  strayed  into  Soviet 
airspace  and  was  shot  down;  there  were  no  survivors.  Do  you  think 
countries  should  have  the  right  to  claim  control  over  their  airspace? 
Explain. 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 
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Treaty:  a contract 
between  two  or  more 
political  states 


Extradition:  the 
handing  over  of  an 
alleged  criminal  by 
one  country  to 
another  country 
having  the  right  to  try 
the  alleged  criminal 


Arbitration:  the 
hearing  and 
determination  of  a 
dispute 


Diplomacy:  the  art  of 
conducting  negotiations 
between  nations 


Much  international  law  is  also  created  by  contracts  (treaties)  between 
countries  regarding  such  matters  as  fishing  rights,  extradition,  the  use  of 
radio  and  television  frequencies,  and  flight  paths  for  aircraft. 

In  the  case  of  international  disputes,  the  nations  involved  often  turn  to  The 
Hague  International  Arbitration  Court  in  Holland,  by  whose  decision  they 
agree  to  abide.  However,  there  is  no  efficient  international  law  enforcement 
agency  with  the  power  to  impose  penalties,  so  nations  can,  if  they  choose, 
ignore  court  decisions.  The  more  serious  disputes  between  nations  can  only 
be  handled  by  diplomacy  and  the  result  may  be  the  breaking  of  diplomatic 
relations,  or  war. 


Sanctions:  measures 
taken  to  force  someone 
(or  some  nation)  to 
comply  with  a 
command 


One  of  the  principal  weaknesses  of  international  law  is  the  absence  or 
ineffectiveness  of  punitive  (punishing)  sanctions.  Without  coercive  (forceful) 
authority  the  declarations,  resolutions,  and  even  the  legally  binding  decisions 
of  international  bodies  are  observed  only  when  states  so  choose.  Although 
such  rules  are  observed  in  the  great  majority  of  cases,  the  seriousness  of  their 
nonobservance  has  now  become  a matter  of  survival.  The  advantages  of 
compliance  with  international  rules  and  principles  are  indeed  very  great,  and 
increase  as  the  cooperative  efforts  of  states  increase. 


For  example,  the  importance  of  tourism  to  certain  countries  has  required 
them  to  set  international  standards  in  such  fields  as  air  safety  and  health  care. 
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Other  important  areas,  such  as  preserving  the  earth's  resources  and 
controlling  overpopulation  and  arbitrary  violence,  all  of  which  are  elemental 
factors  in  people's  survival,  have  not  yet  become  subjects  of  sufficient 
international  cooperative  efforts. 

The  recent  accelerating  interest  in  international  cooperative  efforts  on  the 
environment,  the  recovery  of  seabed  resources,  and  weather  control  indicate 
an  ever-increasing  reliance  upon  international  community  action  to  solve 
problems  beyond  the  reach  of  any  one  nation. 


5.  In  1990,  Iraq  invaded  Kuwait  and  annexed  its  territory. 

a.  In  your  opinion,  what  kind  of  punitive  measures  should  be  taken 
against  countries,  such  as  Iraq,  that  break  international  peace  treaties? 


b.  Who  could  enforce  these  measures? 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 
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Aliens:  citizens  of  one 
country  living  in 
another  country 


The  Responsibilities  of  States  to  Aliens 

The  need  for  some  generally  accepted  standards  to  protect  individuals  and 
groups  of  individuals  who  have  entered  or  are  doing  business  in  states  other 
than  their  own  has  long  been  recognized,  although  just  what  the  standards 
are  has  often  been  a matter  of  controversy.  The  absence  of  such  standards 
would  hamper,  if  not  make  impossible,  many  mutually  beneficial 
transnational  activities,  such  as  trade,  travel,  and  investment. 


Tariff:  a duty 
(monetary  charge) 
imposed  on  imported 
goods 


Under  general  international  law,  a state  is  free  to  prevent  the  entry  of 
foreigners  and  to  expel  them  even  after  an  authorized  entry.  It  is  also  free  to 
control  imports  and  exports  and  to  impose  tariff  duties  as  it  sees  fit.  A state 
may  deny  to  foreigners  the  right  to  own  certain  kinds  of  property  (such  as 
land,  ships,  aircraft,  or  firearms),  to  organize  corporations  to  engage  in 
business  or  other  gainful  occupations,  and  to  participate  in  political  activity. 


Discriminate:  treat 
different  people 
differently  on  a basis 
other  than  individual 
merit 


In  these  and  many  other  matters  international  law  does  not  forbid  a 
government  to  discriminate  between  citizens  of  different  foreign  states.  But 
in  certain  matters  of  fundamental  importance  to  the  individual,  such  as 
protection  of  life,  personal  liberty,  and  property,  a state  must  generally  treat 
foreigners  at  least  as  favourably  as  its  own  citizens.  A large  body  of  common 
custom  and  practice  indicates  that  a state  must  live  up  to  an  international 
minimum  standard  of  treatment  of  aliens,  regardless  of  how  it  treats  its  own 
people. 
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For  example,  if  the  officials  of  a state  allege  (assert  to  be  true)  wrongdoing 
and  punish  foreigners  without  a fair  trial,  expose  them  to  inhumane 
treatment  in  prison,  or  arbitrarily  seize  their  property,  the  state  cannot  excuse 
itself  by  pointing  out  that  similar  treatment  is  given  to  its  own  citizens. 


6.  A state  may  deny  foreigners  the  right  to  engage  in  certain  kinds  of 
activities.  Give  three  examples  of  activities  that  may  be  prohibited. 


7.  The  law  in  the  People's  Republic  of  China  carries  the  death  penalty  for 
anyone  caught  trafficking  in  drugs.  Do  you  think  the  Canadian 
government  should  have  the  right  to  prevent  China  from  carrying  out  the 
standard  Chinese  penalty  on  a Canadian  citizen  convicted  of  this  offence? 
Support  your  answer. 
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8.  A state  must  generally  treat  foreigners  at  least  as  favourably  as  its  own 
citizens  in  certain  matters  of  fundamental  importance.  List  the 
protections  that  states  generally  offer  foreigners. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 


Read  the  article  that  follows  on  the  question  of  the  extradition  of  a criminal. 
Then  answer  the  question  that  follows  it. 


-- — - — * Returning  Hg  to  justice 

The  prospect  of  years  of  appeals  in  Canadian  courts  angers  relatives  of  the  victim. 


Just  after  noon  on  July  8,  1985, 
during  Calgary  Stampede  week,  John 
Doyle  and  George  Forster,  security 
guards  at  a Hudson's  Bay  store  in  the 
city's  downtown,  stopped  an  oriental 
man  suspected  of  shoplifting.  The 
man  pulled  a gun  and  struggled  with 
the  guards,  shooting  Mr.  Doyle  in  the 
hand  before  he  was  subdued. 
Onlookers  applauded,  thinking  it  was 
part  of  a Stampede  show.  But  after 
the  man's  fingerprints  were  matched 
with  FBI  files,  the  guards  discovered 
they  had  actually  captured  one  of  the 
most  wanted  criminals  on  the 
continent:  Charles  Ng,  24,  accused  of 
a dozen  brutal  kidnappings  and 
murders  in  California. 

Once  in  custody,  American 
authorities  and  relatives  of  Ng's 
victims  were  jubilant.  Last  week,  the 


former  U.S.  Marine  sat  impassively 
with  arms  and  legs  shackled  as  his  6 
1 /2  week  extradition  hearing  came  to 
a close  in  an  Edmonton  courtroom 
(although  Ng  is  serving  41/2  years  in 
Prince  Albert,  Sask.,  penitentiary  for 
the  Calgary  shoot-out,  the  hearing  was 
held  in  Edmonton  where  the  courts 
have  better  security).  Some  90 
affidavits,  21  witnesses  and  39  exhibits 
were  presented  to  Alberta  Court  of 
Queen's  Bench  Justice  Marguerite 
Trussler,  who  ruled  Ng  could  be  found 
guilty  on  19  of  the  25  counts  against 
him,  including  12  murder  charges, 
and  that  he  should  be  delivered  to 
American  authorities. 

The  ruling  notwithstanding, 
returning  Ng  to  justice  isn't  going  to 
be  easy.  Because  California  won't 
rule  out  putting  him  to  death  should 
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he  be  found  guilty,  the  suspected  mass 
murderer  is  expected  to  take  refuge  in 
a complex  array  of  appeals  under 
Canada's  charter  of  rights.  And  even 
if  those  manoeuvres  fail,  he  could  drag 
the  process  out  for  years.  Critics  say 
the  protection  afforded  the  likes  of  Ng 
threatens  to  make  Canada  a haven  for 
American  murderers  trying  to  avoid 
the  noose. 

The  main  dilemma  in  sending  Ng 
back  to  California  to  stand  trial  for  the 
killings  arises  from  Canada's  1971 
extradition  treaty  with  the  United 
States.  In  1976,  after  Canada  formally 
abolished  the  death  penalty,  the  treaty 
was  amended  to  refuse  extradition  if 
a criminal  faced  the  death  penalty  in 
the  state  in  which  he  was  charged, 
unless  the  state  agreed  not  to  carry 
out  the  sentence.  This  was  done  in  the 
case  of  another  alleged  killer  named 
Ng  in  1984:  Wai-Chu  (Tony)  Ng,  no 
relation,  charged  in  connection  with 
13  Seattle  murders.  He  was  also  found 
in  Calgary,  and,  after  the  state  of 
Washington  agreed  not  to  seek  the 
death  penalty,  was  released  to  serve 
35  years  in  prison.  California, 
however,  has  refused  to  make  the 
same  deal  in  what  it  sees  as  a clear 
case  of  repulsive  and  premeditated 
crimes. 

"I  have  no  plans  to  drop  the  death 
penalty,"  said  John  Martin,  district 
attorney  for  Calaveras  County  and 
chief  American  prosecutor  of  the  Ng 
case.  "I  haven't  even  considered  it. 
The  only  way  to  preserve  justice, 
especially  for  the  families  of  his  alleged 
victims,  is  for  Charles  Ng  to  go  to  trial 
and  face  a possible  death  penalty." 
Mr.  Martin  stresses  that  the  case 
against  Ng  is  weakening  every  year  it 
is  prolonged  in  the  courts.  One  witness 
and  a sheriff  involved  in  the 
investigation  have  died,  a second 
witness  is  ill  and  two  medical  experts 
with  valuable  testimony  are  elderly. 

Ng's  lawyer,  Donald  Macleod,  tells 
reporters  he  will  file  an  appeal  of 


Justice  Trussler7  s decision  early  this 
week.  He  says  a Court  of  Queen's 
Bench  judge  could  hear  the  case  as 
early  as  February  1 989,  and  he  expects 
it  will  not  take  more  than  a few  days. 
However,  if  that  appeal  upholds 
JusticeTrussler'sdecision,  Ng  can  then 
appeal  to  Alberta's  Court  of  Appeal, 
and  if  the  original  decision  is  again 
upheld,  he  can  ask  for  leave  to  appeal 
the  decision  to  the  Supreme  Court  of 
Canada.  Mr.  Macleod  says  the  death 
penalty  argument  (which  Justice 
Trussler  ruled  irrelevant  to  her 
hearing)  will  be  his  central  point  in 
appeals.  Once  that  process  is 
exhausted,  the  next  federal  Justice 
minister  (the  position  remains  vacant 
since  former  Justice  minister  Raymond 
Hnatyshyn  lost  his  seat  in  the  federal 
election)  must  then  approve  Ng's 
extradition.  The  minister's  decision 
could  then  be  appealed  as  well.  Mr. 
Macleod  allows  he  will  "use  every 
legal  avenue  available  to  prevent  Ng's 
extradition,"  a process  that  could  take 
at  least  five  years. 

Prosecutor  Bruce  MacFarlane, 
acting  for  the  U.S.  Justice  Department, 
says  he  and  Canadian  justice  officials 
will  "do  everything  possible  to 
expedite  the  matter  at  every  stage  of 
the  appeal  process."  Pressure  for  a 
swift  resolution  of  the  case  has  also 
come  from  California  Governor 
George  Deukmejian,  who  wrote  Prime 
Minister  Brian  Mulroney  in  May 
asking  him  to  speed  the  extradition  or 
risk  having  Canada  become  a "haven 
for  death-penalty  fugitives."  After 
Justice  Trussler  released  her 
judgement,  the  governor  held  a news 
conference  and  said  "there  are  few 
crimes  in  modern  times  that  are  as 
heinous  as  the  atrocities  attributed  to 
Ng." 

There  are  precedents  for  the 
incoming  minister  of  Justice.  In  1986 
then-justice  minister  John  Crosbie 
agreed  to  extradite  Joseph  Kindler, 
who  was  found  in  Canada  after 
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escaping  from  a U.S.  jail  in  which  he 
was  held  after  a 1983  murder 
conviction.  Mr.  Crosbie,  who  agreed 
to  extradition  even  though  Kindler 
faced  a death  penalty,  said  he  felt  there 
were  "no  special  circumstances" 


requiring  Canada  to  protect  the 
convict's  life,  and  the  government  had 
a responsibility"  to  discourage  those 
who  commit  murder  in  a foreign  state 
and  seek  haven  in  Canada  to  avoid 
the  death  penalty."1 


9.  An  alleged  murderer  from  another  country  that  has  the  death  penalty  has 
come  to  Canada  to  escape  conviction.  Should  the  Canadian  government 
allow  this  person  to  have  many  years  of  appeal  in  our  court  system  to 
prevent  extradition?  Explain  your  answer. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 


The  reasons  for  obeying  the  law  in  any  system  of  public  order  may  be 
summarized  under  three  headings: 


• self-interest 

• a sense  of  moral  obligation 

• habit 


Of  the  three,  self-interest  is  probably  the  most  basic  reason  why  international 
law  is  observed.  In  other  words,  probably  the  most  important  sanction  of 
international  law  is  the  fear  of  retaliation  or  the  disruption  of  desired 
relationships  regulated  by  the  law.  For  example,  a state  that  persistently 
violates  the  freedom  of  the  seas  invites  retaliation  and  impairment  of  its 
maritime  trade  with  the  rest  of  the  world. 


'The  Alberta  Report  for  the  article  "Returning  Ng  to  justice,"  December  12, 1988.  Reprinted  by  permission  of 
The  Alberta  Report. 
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Internationa!  Organizations 

To  facilitate  cooperation  among  nations,  a number  of  international 
organizations  have  been  formed.  The  principal  international  organizations  to 
which  Canada  belongs  will  be  briefly  described  in  what  follows. 


The  United  Nations 


Charter:  a constitution 
establishing  an 
organization  and  the 
rules  it  will  follow 


In  April  1945  in  accordance  with  agreements  made  by  the  Allied  powers 
during  the  course  of  World  War  II,  the  representatives  of  fifty  nations, 
including  Canada,  came  together  in  a conference  at  San  Francisco.  Here  they 
drew  up  the  charter  of  the  United  Nations,  through  which  it  was  hoped  that 
the  nations  of  the  world  would  be  able  to  settle  their  disputes  by  the  peaceful 
methods  of  discussion,  negotiation,  and  arbitration,  rather  than  by  war.  To  a 
large  extent,  therefore,  the  United  Nations  is  the  visible  expression  of  the 
worldwide  community  to  which  references  have  been  made  throughout  this 
section. 


Although  the  United  Nations  has  not  fulfilled  all  the  hopes  placed  in  it  at  the 
outset,  it  has  had  some  notable  successes  to  its  credit.  Compared  to  a system 
of  government  (which  it  is  not),  the  UN  is  handicapped  by  the  fact  that  while 
it  can  pass  resolutions  and  make  recommendations,  it  has,  in  most  cases,  no 
power  to  enforce  them. 
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The  UN  can  therefore  function  successfully  only  to  the  extent  that  its  member 
states  are  willing  to  abide  by  the  decisions  it  reaches.  However,  even  the 
force  of  world  opinion,  as  expressed  through  the  United  Nations,  can 
sometimes  have  a powerful  deterrent  effect  on  states  that  are  tempted  to 
ignore  the  principles  laid  down  in  the  UN  charter. 

The  usefulness  of  the  United  Nations,  moreover,  is  not  to  be  measured  solely 
by  its  political  successes  and  failures.  Among  its  branches  are  dozens  of 
specialized  agencies,  such  as  the  World  Health  Organization  (WHO),  the 
United  Nations  Education,  Scientific  and  Cultural  Organization  (UNESCO), 
and  the  Food  and  Agriculture  Organization  (FAO).  The  international 
cooperation  achieved  through  these  bodies  in  the  assault  on  disease,  hunger, 
illiteracy,  and  other  social  and  economic  evils  is  a most  helpful  development. 


The  Commonwealth  of  Nations 

The  Commonwealth  has  no  formal  organization,  for  it  has  come  about 
through  a long  process  of  historical  development.  The  historical  basis  of  its 
unity  is  the  fact  that  the  states  that  make  up  the  Commonwealth  were  all  at 
one  time  parts  of  the  British  Empire.  The  process  of  development  from 
colony  to  sovereign  state  was  one  for  which  Canada  set  the  pattern  so  that, 
next  to  Britain  itself,  Canada  is  regarded  as  the  senior  partner. 

The  only  formal  link  holding  members  of  the  Commonwealth  together  is  the 
fact  that  they  all  recognize  the  British  monarch  as  the  head  of  the 
Commonwealth.  Each  member  has  entered  into  this  arrangement  of  its  own 
free  will  and  can  withdraw  at  any  time.  The  fact  that  former  parts  of  the 
British  Empire  have  chosen  to  remain  associated  is  an  indication  of  the 
strength  of  the  interests  and  ideals  the  members  have  in  common. 

Common  economic  interests  have  so  far  provided  a strong  bond.  An 
example  of  this  is  the  system  of  preferences  by  which  Commonwealth 
countries  admit  certain  imports  from  other  Commonwealth  countries  at  a 
specially  reduced  tariff  rate.  On  the  political  side,  the  fact  that  all 
Commonwealth  members  have  inherited  the  traditions  of  parliamentary 
democracy  from  Britain  provides  a bond  of  union.  In  the  newer 
Commonwealth  countries,  where  the  democratic  tradition  has  not  yet  had 
very  long  to  take  root,  the  Commonwealth  connection  helps  to  nurture  and 
sustain  it. 

Because  of  the  loose  and  informal  nature  of  their  association,  the 
Commonwealth  nations  do  not  act  in  world  affairs  as  a single  body.  There  is, 
however,  continuous  consultation  among  them  through  various  diplomatic 
representatives.  From  time  to  time  there  are  also  Commonwealth 
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conferences  in  which  the  prime  ministers  or  other  representatives  of  the 
Commonwealth  countries  meet  to  discuss  matters  of  policy  and  questions  of 
common  interest. 


North  Atlantic  Treaty  Organization  (NATO) 


NATO  was  first  established  in  1949  by  a group  of  nations  in  North  America 
and  Western  Europe.  The  main  objective  of  NATO  has  been  to  provide 
security  for  its  members  through  a coordinated  defence  in  the  event  of  an 
armed  attack.  The  North  Atlantic  Treaty  expressly  stated  than  an  attack  on 
any  member  of  NATO  would  be  treated  as  an  attack  on  all  members.  At 
Canada's  insistence  an  article  was  included  in  the  treaty  to  encourage 
collaboration  for  purposes  other  than  military  ones,  such  as  applying  political 
pressure  to  correct  situations  needing  solutions.  The  military  function  of 
NATO  has  predominated;  however,  with  the  democratization  in  Eastern 
European  countries,  meetings  have  been  held  to  reevaluate  NATO's  future 
role.  Perhaps  the  military  aspects  of  NATO  will  be  downplayed  in  the 
future. 

Now  answer  the  questions  that  follow. 
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10.  When  the  United  Nations  was  formed,  it  was  hoped  that  the  countries  of 
the  world  would  be  able  to  resolve  their  differences  by  what  three 
peaceful  methods? 


1 1 . What  is  the  historical  basis  of  the  Commonwealth  of  Nations? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  2. 


Domestic  Law 

The  expression  domestic  law  refers  to  the  law  within  a country,  as  opposed  to 
international  law.  The  remainder  of  this  course  will  mainly  be  taken  up  with 
an  examination  of  domestic  law.  The  various  legal  distinctions  that  remain  to 
be  examined  in  this  section  all  pertain  to  domestic  law. 


Activity  3:  Common  Law  Versus  Roman  Law 

The  distinction  between  common  law  on  the  one  hand  and  Roman  (or  civil) 
law  on  the  other  has  already  been  covered  in  Section  1.  In  English-speaking 
Canada  it  is  the  British  common  law  that  forms  the  basis  of  our  legal  system, 
while  in  Quebec  the  Roman  law  underlies  all  but  the  criminal  system. 

It's  important  to  remember  that  the  expression  civil  law  is  used  in  two  very 
different  senses.  Sometimes,  as  here,  it  is  synonymous  with  Roman  law  and 
contrasted  with  common  law.  Within  the  common  law  system  itself, 
however,  civil  law  is  used  to  refer  to  law  dealing  with  the  relations  between 
individuals,  as  opposed  to  public  law,  which  deals  with  relations  between 
individuals  and  the  state,  or  government.  This  is  the  distinction  youTl  be 
looking  at  next. 
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Since  this  course  is  concerned  principally 
with  law  in  Alberta,  the  expression  civil 
/awwill  usually  refer  to  law  dealing  with 
the  relations  between  individuals. 


J 


Private  (or  civil)  law: 
the  law  that  affects  the 
rights  and  duties  of 
individuals 


Activity  4:  Private  Law  Versus  Public  Law 

Private  Law 


Private  law  (or  civil  law  in  the  second  of  its  two  senses  outlined  in  Activity  3) 
relates  to  the  laws  that  govern  the  relationships  between  individual  citizens. 
When  Mrs.  Martinez,  for  example,  takes  Mr.  Schultz  to  court  because  he 
broke  a contract  with  her  to  supply  her  flower  stall  with  his  greenhouse's 
poinsettias  at  Christmas,  this  is  in  the  area  of  private,  or  civil,  law.  Likewise, 
court  cases  involving  trespass  on  someone's  property  or  a dispute  over  who 
owns  a piece  of  land  are  all  in  the  domain  of  private  law. 

Civil,  or  private,  law  can  be  broken  down  into  several  areas,  for  example 

• the  law  of  contracts 

• family  law 

• labour  law 

• the  law  of  property 

• the  law  of  torts  ( Tort  is  a broad  term  referring  to  any  civil  wrong  that 
doesn't  involve  a breach  of  contract.  Assault,  battery,  trespass,  and 
injury  due  to  negligence  are  examples  of  torts.) 


1 . Write  down  three  examples  of  laws  that  you  think  may  be  classified  as 
civil,  or  private,  laws. 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Activity  4. 
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Public  Law 


r 

X 

Public  law:  the 

branch  of  law 

pertaining  to  the 

relationship  between 

the  state  and  private 

citizens 

The  branch  of  law  that  pertains  to  the  relationship  between  the  state  and 
private  citizens  is  known  as  public  law.  The  term  state  is  used  to  indicate  any 
unit  of  government  - local,  provincial,  or  federal.  Public  law  can  be  classified 
into  several  categories.  Among  the  categories  are 


• criminal  law 

• constitutional  law 

• administrative  law 

• tax  law 


You  will  examine  criminal  and  constitutional  law. 


Criminal  Law 


Criminal  law:  the 
branch  of  public  law 
dealing  with  the  health, 
safety,  good  conduct, 
and  preservation  of 
society 


The  term  criminal  law  includes  all  laws  that  deal  with  the  health,  safety, 
good  conduct,  and  preservation  of  society.  If  individuals  violate  any  of  these 
laws,  they  are  guilty  of  a crime  and  may  be  prosecuted  by  the  government 
authority.  No  doubt  you  are  very  familiar  with  many  of  the  more  serious 
criminal  offences:  murder,  manslaughter,  assault  with  a deadly  weapon, 
armed  robbery,  and  so  on. 

It  is  important  to  note  that  a wrongful  act  may  be  both  a civil  and  a private 
wrong.  For  example,  Mario  Villa,  while  legally  drunk,  was  driving  his  car  at 
100  kilometres  per  hour  on  city  streets.  While  so  doing,  his  car  ran  into  Wei 
Lee's  car  and  seriously  damaged  it.  Mario  would  likely  find  himself  as  the 
defendant  in  two  court  actions:  one  brought  by  the  state  for  violating  the 
Highway  Traffic  Act  (which  is  part  of  the  public  law)  and  one  brought  by  Wei, 
who  would  be  suing  for  the  damages  done  to  her  automobile  (a  private  legal 
action). 
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Constitutional  law. 
the  branch  of  public 
law  dealing  with  the 
organization  of  the 
government  and  the 
exercise  of  its  powers 


ConstitutionaS  Law 

Constitutional  law  is  the  branch  of  law  that  deals  with  the  organization  of 
the  government  and  the  exercise  of  its  powers.  Canada's  constitution  sets 
forth  the  fundamental  rights  of  citizens,  defines  the  limits  within  which  the 
federal  and  the  provincial  governments  may  pass  laws,  and  describes  the 
functions  of  the  various  branches  and  divisions  of  our  national  government. 

Now  answer  these  questions. 


2.  The  term  civil  law  is  used  to  indicate  two  different  classifications  of  law. 
Describe  each  classification  clearly. 


3.  Name  two  categories  of  public  law. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  4. 


r \ 

International  law,  domestic  law,  case 
law,  statute  law,  civil  law,  public  law, 
criminal  law,  constitutional  law  ...  no 
wonder  people  need  lawyers! 

V 
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Activity  5:  Common  Law  Versus  Statute  Law 

Yet  another  legal  distinction  is  that  existing  between  common  law  (or  case 
law)  on  the  one  hand  and  statute  law  on  the  other 


Unwritten,  or  Case,  Law 


Common  law  is  sometimes  called  unwritten  law  or  case  law.  It  is  called 
unwritten  law  because  in  early  times  it  existed  only  in  the  memories  of  the 
judges  and  those  who  were  connected  with  the  courts. 

Judges  gradually  began  to  write  down  their  decisions.  When  judges  had  to 
decide  a particular  case,  they  would  look  over  these  written  decisions  and 
find  a case  similar  to  the  one  they  were  deciding.  Usually  they  would  give 
the  same,  or  a similar,  decision.  Later  it  became  practice  to  publish  law 
reports  that  recorded  these  cases. 


1 . Why  is  common  law  sometimes  referred  to  as  unwritten  law ? 


2.  What  is  case  law? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  5. 
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Eventually  all  reports  involving  court  decisions  that  dealt  with  a new 
principle  or  a new  application  of  an  old  principle  were  kept  and  bound 
together  in  book  form.  This  is  now  referred  to  as  case  law.  In  Section  1 you 
learned  that  this  type  of  law  is  also  referred  to  as  the  law  of  precedent. 


Statute  Law 

Statutes  are  laws  passed  by  a governing  body  specifically  created  for  that 
purpose.  Thus,  laws  passed  by  the  Canadian  Parliament,  the  provincial 
legislatures,  or  local  city  councils  can  all  be  called  statute  laws.  These  laws 
consist  of  additions  to  or  modifications  of  the  original  common  law  that  are 
needed  to  meet  modem  situations.  Modem  living  raises  many  problems  that 
were  never  contemplated  by  common  law,  so  much  new  legislation  has  been 
necessary. 


3.  In  the  late  1980s  Albertans  had  a new  law  that  affected  nearly  every 

vehicle  owner.  The  law  was  challenged  in  court  and  defeated.  However, 
the  defeated  law  was  reenacted  by  the  government  due  to  its  safety 
considerations.  Do  you  know  what  this  law  is?  If  so,  identify  it. 


Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Activity  5. 
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A statute  overrides  all  of  the  common  law  dealing  with  the  same  subject. 
You  need  only  to  refer  to  the  statute  rather  than  to  reports  of  cases  decided 
before  the  statute  was  passed.  However,  later  cases  can  establish  precedents 
as  to  how  the  courts  interpret  statute  law.  Despite  the  large  number  of 
statutes  created  by  Canada's  different  levels  of  government,  common  law 
decisions  still  constitute  the  bulk  of  our  civil  law.  By  contrast,  the  central 
component  of  our  criminal  law  system  is  the  Criminal  Code,  which  is 
essentially  a collection  of  statutory  laws. 


The  Creation  of  Statute  Law  - the  Passage  of  Bills 

Federalism 


Federalism:  the 
distribution  of  power 
between  a central 
authority  and 
constituent  units 


Canada  has  a federal  system  of  government.  This  means  that  we  are  under 
two  levels  of  government:  the  central  (or  federal)  government  and  the 
provincial  governments. 

No  more  efficient  device  then  federalism  has  been  discovered  for  holding 
together  large  numbers  of  people  of  differing  interests,  traditions,  cultures, 
and  religions  scattered  over  vast  areas.  Its  most  distinctive  feature  is  that  it 
divides  the  right  and  the  power  to  rule  among  a number  of  levels  of 
government:  on  the  one  hand  a national  or  central  government  that  controls 
matters  of  concern  to  the  country  as  a whole  and  on  the  other  the  provincial 
governments  that  control  matters  considered  to  be  more  properly  the  concern 
of  the  regional  communities  into  which  the  country  is  divided.  Thus  citizens 
of  a federation  are  under  at  least  two  sets  of  laws  - the  federal  laws  of  the 
country  and  the  laws  of  the  particular  province  or  state  in  which  they  live. 
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In  addition,  the  provinces  of  Canada  are  divided  into  municipalities,  which 
may  be  cities,  towns,  villages,  or  other  local  divisions,  and  each  of  these  is 
subject  to  municipal  laws  governing  such  matters  as  road  construction,  water 
supply,  sewage  disposal,  fire  protection,  business  licensing,  and  so  on.  In 
effect,  then,  Canadians  find  themselves  under  three  levels  of  government: 
federal,  provincial,  and  municipal. 

Each  level  of  government  has  the  power  to  legislate,  or  make  laws.  (As 
you've  seen,  the  BN  A Act  made  clear  just  what  areas  the  two  principal  levels 
- federal  and  provincial  - would  control.)  All  three  levels,  then,  have  the 
power  to  create  statutes.  What  you'll  look  at  next  is  how  statutes  are  passed 
at  the  federal  level. 


Acts  of  Parliament  - the  Creation  of  Federal  Statutes 


Bill:  a proposal  for 
legislation  brought 
before  Parliament  or  a 
provincial  legislature 


A statute  comes  into  being  at  the  federal  level  as  an  act  of  Parliament,  which 
is  an  act  passed  according  to  stringent  regulations  by  Canada's  central 
legislating  authority. 

An  act  of  Parliament  begins  life  as  a bill.  Before  becoming  law,  every  bill 
must 


• be  passed  by  a majority  of  each  house  of  Parliament  - the  House  of 
Commons  and  the  Senate 


• receive  royal  assent,  that  is,  the  signature  of  the  governor  general,  who 
is  the  monarch's  representative 

When  the  bill  has  gone  through  this  process  and  has  become  law,  it  is  known 
as  an  act  or  statute. 

Nearly  all  bills  are  introduced  in  the  House  of  Commons. 

In  each  house  (the  House  of  Commons  and  the  Senate)  a bill  will  have  three 
readings: 

• The  first  reading  is  simply  an  announcement  of  the  bill's  title  and  is  not 
followed  by  a debate  or  a vote. 

• In  the  second  reading,  by  which  time  the  bill  will  have  been  printed  and 
circulated,  there  is  a full  and  formal  debate  on  the  principle  of  the  bill. 
This  is  followed  by  a vote. 

• The  third  reading  occurs  after  all  has  been  approved.  It  is  followed  by  a 
vote. 
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Standing  committee: 
a committee  of  the 
House  that  specializes 
in  one  field  of  public 
affairs 


After  the  second  reading  the  bill  may  be  referred  to  one  of  the  standing 
committees  of  the  House.  These  standing  committees  are  composed  of 
members  of  the  House  and  always  have  a majority  of  government-party 
members.  Each  committee  specializes  in  one  particular  field  of  public  affairs, 
e.g.,  industrial  relations,  external  affairs,  banking  and  commerce.  These 
committees  have  the  power  to  call  citizens  from  all  walks  of  life  to  testify 
before  them,  and  people  who  are  vitally  interested  in  a particular  bill  may 
also  appear  if  they  wish. 


In  this  way  a wide  range  of  opinion  is  obtained,  and  the  attention  of  the 
public  is  drawn  to  the  bill.  After  discussion  and  deliberation  on  the  details  of 
the  bill  the  committee  then  prepares  a report,  usually  favouring  the  bill  and 
perhaps  suggesting  amendments.  The  report  is  then  delivered  to  the  House 
of  Commons. 


Committee  of  the 
Whole:  a committee 
made  up  of  all  members 
of  the  House  which 
debates  bills  clause  by 
clause 


Whether  or  not  the  bill  is  referred  to  a standing  committee,  the  next  step  is  for 
the  House  to  go  into  a Committee  of  the  Whole,  that  is,  a committee 
consisting  of  all  members  of  the  House.  Here  the  bill  is  debated  not  by 
formal  speeches  but  by  informal  discussion  as  in  any  committee  meeting. 

In  this  debate  the  bill  is  discussed  in  detail  and  may  be  amended,  and  it  is 
voted  on  clause  by  clause.  When  the  Committee  of  the  Whole  has  done  its 
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work,  the  amended  bill  is  reprinted  ready  for  the  third  reading  of  the  House. 
At  this  reading  the  bill  may  be  debated  in  whole  or  in  detail,  but  the  debate  is 
usually  brief,  since  by  this  time  the  bill  has  been  thoroughly  discussed. 


Division:  a formal 
vote  of  the  House 


After  this  step  the  bill  goes  to  the  upper  house  (the  Senate)  where  it  goes 
through  exactly  the  same  procedure.  If  the  bill  is  amended  in  the  Senate,  it 
must  go  back  to  the  second  reading  stage  in  the  lower  house  (the  House  of 
Commons).  If  it  is  defeated  in  the  Senate,  it  must  go  right  back  to  the 
beginning  of  the  procedure. 

A formal  vote  of  the  House  is  called  a division.  During  the  passing  of  a bill 
through  its  various  stages,  there  may  be  a number  of  decisions  without  a 
formal  vote,  but  there  is  usually  a division  on  at  least  the  second  or  third 
readings.  A division  in  the  House  of  Commons  is  taken  by  calling  the  roll 
and  having  members  declare  their  votes  aloud. 


Bills  must  be  passed  by  both  Houses  and  signed  by  the  governor  general  - the  monarch's  representative  - 
to  be  made  laws. 


After  being  passed  by  both  Houses,  the  bill  then  goes  to  the  governor  general 
to  receive  royal  assent.  It  is  then  no  longer  a bill  but  an  act.  Every  act  is 
given  a number.  For  example,  the  Civil  Rights  Act  of  the  Canadian  Parliament 
is  numbered  8 Elizabeth,  C79.  This  means  that  it  was  the  seventy-ninth  act 
passed  by  the  Parliament  that  met  during  the  eighth  year  of  the  reign  of 
Queen  Elizabeth  II. 

In  this  way  a statute  is  created. 
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Caucus:  a closed 
meeting  of  a group  of 
persons  belonging  to  the 
same  political  party 


How  a Bill  Becomes  a Federal  Law 


Problem: 

The  pollution  of  our  lakes  and  rivers 
is  becoming  a problem.  Scientists  say 
that  factories  are  a major  cause  of  this 
pollution.  People  are  very  upset 
about  this  and  it  is  making  front-page 
news. 


Minister’s  Solution: 

The  Minister  of  the  Environment  asks 
civil  servants  in  the  department  for 
advice.  They  suggest  that  factory 
owners  should  be  made  to  add  better 
pollution  controls. 


Discussion  in  Caucus: 

The  minister  raises  the  idea  of  better 
pollution  controls  at  a meeting  of  the 
party  caucus.  The  members  discuss 
whether  this  is  a good  idea  and  how 
well  it  will  be  accepted  by  the  people. 
They  agree  that  it  is  a good  idea  and 
approve  it. 
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Second  Reading: 

Once  the  MPs  have  had  a chance  to 
think  about  the  bill,  they  debate  it  in 
the  House.  After  discussion  is 
complete,  they  vote  whether  to  accept 
the  bill  in  principle.  If  the  bill  passes, 
this  means  that  they  have  accepted  the 
main  idea  that  there  should  be  better 
pollution  controls  in  factories. 


First  Reading: 

A bill  is  produced  by  the  Department 
of  the  Environment.  It  says  that 
factory  owners  must  have  a certain 
level  of  pollution  controls  in  their 
factories  by  a certain  date.  This  bill  is 
read  in  the  House  of  Commons  to  let 
all  the  MPs  (members  of  Parliament) 
know  that  the  government  wants  to 
pass  a new  law. 


Committee  Discussions: 

A group  of  MPs  representing  all 
parties  then  discuss  the  bill.  They  go 
through  the  bill  line  by  line  and  make 
suggestions  for  changes.  For  example, 
they  might  think  that  the  level  of 
controls  is  too  great  or  that  the  date 
when  these  controls  must  be  added  is 
too  soon  or  too  far  away. 
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Third  Reading: 

The  bill,  with  all  the  changes  made,  is 
sent  back  to  the  House  of  Commons 
for  third  reading.  The  MPs  debate  the 
bill  again  in  its  revised  form.  Once 
discussion  is  completed,  they  vote  on 
whether  or  not  to  make  this  bill  law. 


The  Governor  Genera!: 

After  the  bill  has  been  passed  by  the 
Senate,  it  is  sent  to  the  governor 
general.  The  governor  general  has  the 
right  to  refuse  to  pass  the  bill  but 
hardly  ever  exercises  this  right.  Once 
the  governor  general  signs  the  bill  it 
becomes  laws. 


The  Senate: 

A similar  procedure  is  followed  by  the 
Senate.  Again  the  bill  is  given  three 
readings.  The  senators  have  the 
power  to  send  it  to  committee  again 
and  to  suggest  slight  changes  to  the 
bill.  However,  the  Senate  will  usually 
pass  the  bill  without  changes. 
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4.  At  what  stage  of  the  parliamentary  process  does  a bill  become  a statute  or 
act? 


5.  At  what  stage  in  the  passage  of  a bill  does  the  public  have  an  opportunity 
to  express  an  opinion  on  it? 


6.  What  is  the  purpose  of  the  Committee  of  the  Whole? 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  5. 


The  Creation  of  Provincial  Laws 

A bill  passes  through  a provincial  legislature  much  as  it  does  through  the 
federal  Parliament  except  that  no  Senate  approval  is  necessary,  simply 
because  there  is  no  Senate  at  the  provincial  level  of  government.  The 
following  is  how  the  system  works  at  this  level. 

The  speech  from  the  throne,  written  by  the  premier's  office  and  read  by  the 
lieutenant-governor,  informs  members  of  the  legislative  assembly  of  the 
legislative  program  that  the  government  proposes  to  undertake  in  the  weeks 
ahead.  As  the  session  progresses,  bills  based  on  the  program  will  be 
presented  to  the  assembly  after  they  have  been  approved  by  the  cabinet. 
Proposed  legislation  is  usually  introduced  to  the  assembly  by  a cabinet 
minister. 
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First  Reading 

The  first  reading  of  a bill  represents  the  initial  stage  of  its  passage  in  the 
legislative  assembly.  This  reading  is  automatic,  not  only  out  of  courtesy  to 
the  member  introducing  it,  but  also  because  the  other  members  have  not  seen 
it.  A bill  is  therefore  given  a first  reading  in  order  to  get  it  printed  and  into 
the  hands  of  the  members  of  the  legislative  assembly. 


Second  Reading 

The  second  reading  of  a bill  may  prompt  a full  debate  (a  debate  on  the 
principle  of  the  measure's  objective).  On  many  occasions  there  may  be  no 
debate  and  no  recorded  vote  at  this  time.  When  a motion  has  been  made  for 
the  adoption  of  a bill  following  its  second  reading,  the  Speaker  refers  to  the 
bill  and  declares  the  motion  carried.  If  a member  of  the  assembly  should 
object  to  this  procedure,  the  Speaker  will  call  for  a voice  vote  - yeas  or  nays. 

If  the  ayes  seem  to  be  in  the  majority,  the  Speaker  again  states  that  the  motion 
has  been  carried. 

If  a bill  is  approved  at  this  stage,  it  is  usually  sent  to  a standing  committee. 
These  committees  are  appointed  by  the  assembly  at  the  beginning  of  each 
session.  A standing  committee  may  report  a bill  back  to  the  assembly  with  or 
without  changes.  On  very  rare  occasions  it  may  throw  out  a bill. 

A bill  moves  next  to  the  Committee  of  the  Whole  where  there  is  a discussion 
and  a vote  on  each  of  its  clauses.  Either  the  chairperson  of  this  committee 
gains  member  approval  to  send  the  bill  back  to  the  assembly  for  a third 
reading  or  the  bill  is  dropped. 


Third  Reading 

The  third  reading  is  normally  a formality.  In  most  cases  there  is  no 
discussion  on  a bill  during  the  third  reading,  and  no  recorded  vote  is  taken. 
The  bill  now  awaits  the  signature  of  the  lieutenant-governor  to  make  it  law. 

As  in  the  House  of  Commons,  if  a measure  sponsored  by  the  government  is 
defeated,  and  if  the  following  motion  of  non-confidence  in  the  government  is 
upheld,  the  premier  and  cabinet  must  resign.  An  election  will  then  normally 
be  called. 


7.  Outline  the  main  steps  required  for  the  passage  of  a bill.  Fill  in  the  boxes 
in  the  chart  on  the  following  page  to  depict  these  steps.  Two  boxes  have 
been  filled  in  to  help  you. 
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Municipal  Lawmaking 


Bylaw:  a law  made  by 
a municipality  - a local 
law 


The  third  level  of  government  in  Canada,  the  local  or  municipal  level,  also 
creates  statutory  laws,  known  as  bylaws.  Often  local  bylaws  are  overlooked 
in  studies  of  law,  but  they  are  an  important  component  of  our  body  of 
statutory  law. 

Local  government  in  Canada  includes  all  government  entities  created  by  the 
provinces  and  territories  to  provide  services  that  can  be  more  effectively 
discharged  through  control  at  the  local  level. 


Local  government  services  are  identified  in  terms  of  nine  main  functions: 


• protection 

• transportation 

• environmental  health 

• public  health 

• welfare 

• environmental  development 

• recreation 

• community  services 

• education 

There  are  two  types  of  municipalities: 


• urban  - e.g.,  villages,  towns,  and  cities 

• rural  - e.g.,  counties,  townships,  rural  or  municipal  districts 

The  municipalities,  which  possess  only  the  powers  given  to  them  by  the 
provinces,  are  part  of  the  provincial  governmental  system. 


People  often  forget  that  there  are 
three  - not  just  two  - governmental 
levels  creating  statutory  laws  in 
Canada. 
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As  the  provinces  assume  more  and  more  responsibilities,  they  in  turn  pass 
many  on  to  the  municipalities.  To  a large  extent  the  provinces  control  the 
municipalities  and  supervise  their  activities  through  departments  of 
municipal  affairs. 

Each  type  of  municipality  in  Alberta  has  its  own  governmental  structure  and 
method  of  passing  bylaws.  Since  most  Albertans  now  live  in  cities,  a brief 
look  at  the  legislative  process  in  that  sort  of  municipality  might  serve  most 
appropriately  as  an  example. 


The  Structure  of  a City  Council 

According  to  the  Municipal  Government  Act,  in  a city  council  there  should  be  a 
mayor  and  from  six  to  twenty  aldermen,  all  elected  for  three-year  terms. 
Usually  in  practice  there  is  an  even  number  of  from  eight  to  twelve  aldermen. 
All  of  the  elected  members  together  form  the  city  council,  and  as  a unit  hold 
the  necessary  executive  and  legislative  powers  to  govern  the  city. 

The  mayor  of  a city  is  assisted  by  a deputy  mayor  who  is  selected  by  the 
council  from  among  its  own  members.  If  the  mayor  is  absent  from  council 
meetings,  the  deputy  mayor  assumes  this  role.  If  neither  are  at  a council 
meeting,  the  aldermen  may  appoint  an  acting  mayor  to  carry  on  the  meeting. 


The  Responsibilities  of  Council 

City  council  is  obliged  to  carry  on  its  duties  by  passing  resolutions  and 
making  bylaws.  There  is  a special  procedure  involved  in  making  resolutions 
which  are  the  official  laws  of  the  city.  There  has  to  be  a meeting  called 
according  to  regulations,  and  there  has  to  be  a majority  of  council  members 
present  to  pass  resolutions. 

Each  bylaw  must  have  three  distinct  and  separate  readings  before  it  can  be 
finally  passed.  No  more  than  two  readings  of  a bylaw  can  take  place  at  any 
one  meeting  unless  all  members  present  agree  to  give  it  a third  reading. 

After  being  read  three  times,  and  having  been  passed  by  council,  the  bylaw 
has  to  receive  the  seal  of  the  city  and  must  be  signed  by  the  city  clerk  before  it 
is  official.  If  this  officer  is  absent,  council  has  the  authority  to  appoint 
another  person  to  sign  the  bylaw. 
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The  council  also  has  the  responsibility  of  appointing  officials  such  as  a city 
clerk,  a city  treasurer,  a city  solicitor,  and  one  or  more  auditors.  Council  is 
also  supposed  to  take  measures  to  do  such  things  as  the  following: 


provide  adequate  fire  and  police  protection 

prevent  the  spread  of  infectious  diseases 

improve  housing  conditions 

construct  sewers 

collect  and  dispose  of  garbage 

regulate  vehicles  and  highway  traffic  within  the  city 


8.  Write  down  an  example  of  each  of  the  following  services  controlled  by 
local  government: 

a.  protection: 

b.  environmental  and/or  public  health: 


c.  recreation:  

d.  community  service: 

e.  education:  


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  5. 
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Influencing  Lawmakers 

Statutes,  as  you  have  seen,  are  created  by  the  men  and  women  we  elect  to 
govern  us.  These  men  and  women,  however,  do  not  act  in  a vacuum.  In 
deciding  what  laws  to  make  they  must  consult  with  each  other  as  well  as 
with  the  people  who  elected  them,  sometimes  on  an  individual  basis  and 
sometimes  in  the  form  of  groups. 


There  is  a tendency  to  think  that  laws  just  happen  to  us  - that  we  are  helpless 
to  prevent,  change,  or  influence  them.  Of  course  such  an  attitude  becomes  a 
self-fulfilling  prophecy;  if  we  decide  we  are  powerless  we  won't  even  try, 
and  lawmakers  then  must  act  without  our  input. 

The  question  then  arises,  do  people  have  a right  to  complain  about  laws  they 
don't  like  if  they  never  even  try  to  let  lawmakers  know  what  they,  the  voters, 
think? 


There  are  many  ways  in  which  Canadians  can  influence  the  people  who 
create  our  statutes.  A few  of  these  ways  will  be  discussed  briefly  here. 
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Lobby:  a group  of 
people  who  get  together 
to  influence  legislation 


Lobbies 

A lobby  is  a group  of  people  who  get  together  expressly  to  influence 
legislators  (lawmakers).  Sometimes  a lobby  is  a highly  sophisticated 
organization  created  by  wealthy  corporations  or  other  interest  groups. 
Tobacco  companies,  for  instance,  might  get  together  and  "lobby"  legislators 
not  to  ban  cigarette  ads  in  magazines.  Such  lobbies  can  hire  professionals  to 
exert  all  the  influence  they  can  to  get  politicians  to  see  things  their  way. 


By  contrast,  lobbies  can  be  very  modest  organizations  composed  of  a few 
concerned  citizens  - for  example,  a group  getting  together  to  let  their  elected 
representatives  know  their  stand  on  a local  issue,  perhaps  the  proposed 
closing  of  a school  in  a small  community.  It's  surprising  what  such  lobby 
groups  can  accomplish  by  writing  letters,  making  phone  calls,  and  holding 
meetings.  Politicians,  remember,  want  to  be  reelected.  If  they  get  the  feeling 
that  what  they're  doing  is  unpopular,  they'll  often  change  their  minds. 


The  word  lobby  originated  when  people 
waited  in  the  lobbies  of  government 
buildings  in  an  attempt  to  meet,  speak 
with,  and  influence  legislators. 


Royal  Commissions 

When  the  federal  government  requires  advice  on  a difficult  issue,  it  can 
establish  a royal  commission  to  inquire  into  the  matter.  This  again  gives 
interested  Canadians  the  chance  to  express  their  views  to  legislators,  though 
just  who  the  commissions  consult  is  left  up  to  the  government. 

Royal  commissions  have  a good  deal  of  prestige,  but  the  government  can  set 
up  other  sorts  of  commissions,  such  as  task  forces  and  commissions  of 
inquiry,  to  get  advice  on  the  laws  it  wants  to  pass.  Provincial  governments, 
too,  can  establish  commissions  before  passing  legislation.  All  such 
commissions  provide  Canadians  with  the  chance  to  influence  people  who 
make  the  laws. 
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Law  Reform  Commission 

In  1971  a permanent  commission  - the  Law  Reform  Commission  of  Canada  - 
was  set  up  to  review  Canadian  laws.  People  who  create  statutory  laws,  as 
well  as  judges  who  make  decisions,  often  refer  to  positions  taken  by  the  Law 
Reform  Commission  before  making  their  decisions.  The  result  is  another 
means  by  which  lawmakers  can  be  influenced  in  terms  of  what  legislation 
they  create. 

Professional  Groups 

Groups  of  professionals  such  as  doctors,  lawyers,  and  teachers  can  get 
together  to  apply  pressure  on  legislators.  Doctors  concerned  about  lung 
cancer,  for  example,  can  push  for  more  antismoking  laws.  This  is,  in  effect,  a 
type  of  lobbying  that  is  often  very  powerful  because  professional  groups  are 
generally  permanent,  well-funded  organizations  that  are  well  respected. 


Individual  Influence 

Though  organized  groups  undeniably  have  advantages  in  influencing  the 
lawmaking  process,  private  individuals,  too,  can  accomplish  a great  deal. 
You  might  be  surprised  at  how  sensitive  politicians  can  be  to  letters  or  visits 
from  those  people  who  elect  them  to  office.  They  usually  figure  that  for 
every  one  person  concerned  enough  to  contact  them  on  an  issue  there  are 
many  more  equally  upset;  so  just  a few  such  contacts  can  make  politicians 
think  twice. 
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Citizens  concerned  about  laws  should  write  to  or  visit  their  federal, 
provincial,  or  local  representatives.  This  is  real  grass  roots  democracy  at 
work,  and  it  can  get  results. 


9.  Gun  control  is  a topical  subject  these  days.  Should  legislators  pass  laws 
that  restrict  the  ownership  and  use  of  firearms,  or  would  this  infringe  on 
people's  freedoms  too  much? 

You  are  a concerned  citizen  either  favouring  or  opposing  stricter  gun- 
control  laws.  Write  a letter  to  your  member  of  Parliament  expressing 
your  views  on  this  matter. 

Dear : 


C 


Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Activity  5. 
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Activity  6:  Substantive  Law  Versus  Procedural  Law 


Substantive  laws: 
fundamental  laws  that 
create  and  regulate 
people's  rights 


Procedural  laws: 
laws  dealing  with  how 
people  go  about 
asserting  their  rights 


One  last  distinction  of  which  you  should  be  aware  is  that  between 
substantive  and  procedural  law.  This  is  not  a difficult  distinction,  so  it's  not 
necessary  to  spend  a great  deal  of  time  on  it. 

Substantive  laws  are  fundamental  laws  that  create  and  regulate  people's 
rights.  Most  of  the  laws  with  which  you'll  be  dealing  in  this  course  are 
substantive  laws. 

By  contrast,  procedural  laws  are  those  laws  dealing  with  how  people  go 
about  asserting  their  rights  - that  is,  they  are  the  rules  and  regulations 
governing  court-related  procedures. 

A simple  example  should  make  this  distinction  clear.  Mr.  Laing  is  taking  the 
town  of  Smallville  to  court  to  get  compensation  for  damage  done  to  his 
property  by  heavy  equipment  used  to  repair  a water  main  in  front  of  his 
house.  Mr.  Laing  is  asserting  his  rights  as  an  owner  of  property,  which  is  a 
matter  of  substantive  law. 


Once  Mr.  Laing  has  seen  his  lawyer,  they  must  have  the  clerk  of  the  court 
draw  up  a writ  of  summons  addressed  to  the  town  of  Smallville  stating  the 
nature  of  Mr.  Laing's  claim.  Now  the  town  must  enter  a defence  at  the  Court 
Registry.  The  failure  of  either  party  to  do  these  things  will  result  in  that 
party's  case  failing.  Such  rules  and  regulations  are  part  of  procedural  law. 

Procedural  law  is  a very  important  part  of  our  legal  system  in  that  it  protects 
us  from  abuse  at  the  hands  of  the  authorities.  The  police  and  prosecuting 
attorneys  are,  for  example,  bound  by  many  procedural  laws  that  ensure  those 
suspected  or  accused  of  crimes  do  not  have  their  rights  denied. 


Put  an  S or  a P beside  each  of  the  following  examples  to  indicate  if  it  lies  in 
the  area  of  substantive  or  procedural  law. 

1 . It  is  illegal  to  possess  marijuana  for  purposes  of  trafficking. 

2.  A person  must  have  a licence  to  carry  a handgun. 

3.  In  a civil  case,  an  exchange  of  documents  called  pleadings  is 

required. 
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4.  An  appeal  from  a decision  of  the  Alberta  Court  of  Appeal  must  go 
to  the  Supreme  Court  of  Canada. 

5.  Contracts  must  be  honoured. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Activity  6. 


Follow-up  Activities 


If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 

A Brief  Summary 

As  a member  of  the  world  community,  Canada  is  part  of  a system  of 
international  law.  However,  because  there  is  no  overriding  authority  with 
the  sanctions  needed  to  enforce  international  law,  this  system  lacks  teeth,  and 
relies  on  world  opinion  and  the  willingness  of  other  countries  to  enforce  its 
decisions. 

The  situation  within  Canada,  by  contrast,  is  very  different.  Within  our 
domestic  law  system,  there  are  several  ways  of  classifying  laws: 

• common  law  versus  Roman  law  (or  civil  law) 

• private  law  versus  public  law 

• common  law  (or  case  law)  versus  statute  law 

• substantive  law  versus  procedural  law 

The  review  that  follows  should  help  clarify  any  material  in  Section  2 that  you 
may  feel  uncertain  about. 


Law  20 


85 


Module  1 - Section  2 


Indicate  whether  each  of  the  following  statements  is  True  or  False  by  printing 

T or  F in  the  space  provided  beside  each  statement. 

1 . The  peace  and  order  of  the  world  depends  upon  voluntary 

cooperation  among  sovereign  states. 

2.  A state  must  generally  treat  foreigners  at  least  as  favourably  as  its 

own  citizens. 

3.  The  Commonwealth  acts  as  a single,  powerful  force  in  world 

affairs. 

4.  Common  law  is  sometimes  called  unwritten  law  or  case  law. 

5.  All  reports  involving  court  decisions  that  deal  with  a new 

principle  or  a new  application  of  an  old  principle  are  now 
referred  to  as  statute  law. 

6.  A statute  overrides  all  of  the  common  law  dealing  with  the  same 

point. 

7.  An  act  may  be  both  a crime  and  a private  wrong. 

8.  It  is  the  criminal  law  that  sets  forth  the  fundamental  rights  of 

citizens. 

9.  The  citizens  of  a federation  are  under  the  jurisdiction  of  at  least 

two  sets  of  laws. 

10.  Legislative  power  means  the  power  to  enforce  the  law. 

1 1 . The  expression  civil  law  has  two  distinct  meanings. 

12.  An  example  of  private  law  is  the  Highway  Traffic  Act. 

13.  Criminal  and  constitutional  law  are  both  in  the  area  of  public 

law. 

14.  The  expressions  common  law,  unwritten  law,  and  case  law,  all  refer 

to  the  same  thing. 

15.  In  creating  laws  at  the  federal  level,  both  the  Senate  and  the 

House  of  Commons  give  bills  three  readings. 

1 6.  The  Committee  of  the  Whole  examines  a bill  after  the  third 

reading. 
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17.  No  laws  are  made  in  Canada  without  the  signature  of  the 
governor  general. 

18.  Laws  made  by  a provincial  government  are  called  bylaws. 

19.  It  is  illegal  in  Canada  to  attempt  to  influence  those  people  who 
make  our  laws. 

20.  Laws  protecting  the  right  to  own  property  are  examples  of 
procedural  law. 


Check  your  answers  by  turning  to  the  Appendix,  Section  2:  Extra  Help. 


Enrichment 


You  have  learned  that  basic  rules  of  conduct  among  nations  have  developed 
over  the  years  into  a series  of  standards  known  as  international  law. 

Read  the  following  news  article.  In  it  several  violations  of  international  law 
are  discussed.  Using  this  article,  discuss  one  of  these  violations,  explaining 
what  you  think  might  be  a solution  to  resolve  the  situation. 


= ™ The  Hostages  in  the  Gulf  = 

As  the  Gulf  Crisis  deepened , Iraq  announced  that  it  is  holding  foreigners  as  hostages 


It  is  a word  that  American  officials 
dared  not  speak.  It  has  haunted  the 
U.S.  presidency  from  Jimmy  Carter  to 
Ronald  Reagan,  and  in  the  current 
crisis  with  Iraq,  it  threatened  to  afflict 
the  massing  contingent  of  foreign 
forces  in  the  Persian  Gulf  with 
infuriating  impotence  - or  set  off  a 
full-fledged  war.  The  word  is 
hostages.  And  late  last  week,  the 
regime  of  Iraqi  dictator  Saddam 
Hussein  seemed  to  confirm  the  West's 
worst  fears.  In  a statement  carried  by 
the  official  Iraqi  News  Agency,  Sadi 
Mahdi  Salih,  Speaker  of  the  Iraqi 
parliament,  declared,  "Out  of  faith  in 


their  sacred  mission,  the  people  of 
Iraq  have  decided  to  play  host  to  the 
citizens  of  these  aggressive  nations  as 
long  as  Iraq  remains  threatened  with 
an  aggressive  war."  Salih  added  that 
the  foreigners  would  be  housed  in 
several  key  military  and  industrial 
installations  to  help  deter  attack  - and 
he  appeared  to  present  the  West  with 
its  worst  hostage  crisis  ever.  The 
foreigners,  trapped  in  Iraq  and  Kuwait 
when  Hussein's  forces  launched  their 
lightning  invasion  on  Aug.  2,  include 
about  4,700  Britons,  3,100  Americans 
and  714  Canadians.  An  Iraqi 
spokesman  said  only  that  Baghdad 
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would  exclude  its  two  million 
"Egyptian  brothers"  in  Iraq  and 
Kuwait  from  the  detention  decision  - 
despite  the  fact  that  Egyptian  troops 
are  among  an  Arab  League  force  now 
in  Saudi  Arabia.  And  while  thousands 
of  foreigners  have  fled  since  the  crisis 
began,  streaming  across  the  steaming 
desert  into  Saudi  Arabia  and  Jordan, 
relatively  few  Westerners  have  been 
among  them.  For  those  left  behind, 
the  immediate  future  looked  bleak.  In 
a televised  statement  on  Saturday 
morning,  an  Iraqi  spokesman  said  that 
Westerners,  including  newborn  babies, 
would  be  victims  of  any  food  shortages 
suffered  by  Iraqi  children  because  of 
the  UN-sanctioned  trade  blockade. 

At  the  summer  White  House  in 
Kennebunkport,  Me.,  presidential 
spokesman  Marlin  Fitzwater  - still 
avoiding  the  word  hostages -said  that 
President  George  Bush  viewed  the 
Iraqi  move  as  "totally  unacceptable." 
Using  "innocent  civilians  as  pawns," 
Fitzwater  added,  "is  contrary  to 
international  law  and  indeed  to  all 
accepted  norms  of  international 
conduct."  Fitzwater  said  that  the 
United  States  would  consult  with  other 


governments  whose  citizens  were 
being  held  in  Iraq  and  Kuwait,  and  an 
emergency  session  of  the  UN  Security 
Council  seemed  a likely  possibility  at 
week's  end. 

But  what  the  Americans  or  anyone 
else  could  do  about  the  new  hostage 
crisis  was  a thorny  dilemma.  Even 
before  the  Iraqi  announcement  last 
week,  U.S.  and  British  warships  began 
a blockade  of  Iraq-  and  Kuwait-bound 
shipping.  Washington  committed 
45,000  marines  and  a fourth  aircraft- 
carrier  group  to  the  Gulf,  and  activated 
the  Civil  Reserve  Air  Fleet  - 
commercial  planes  from  29  airlines  - 
to  ferry  cargo  and  troops.  U.S.  officials 
also  suggested  that  they  would  call 
up  about  80,000  reservists. 

Some  U.S.  analysts  had  warned  that 
an  American  military  attack 
increasingly  appeared  to  be  inevitable 
(page  28).  But  Pentagon  officials 
conceded  late  last  week  that  a mission 
to  rescue  the  hostages  would  have 
virtually  no  chance  of  success.  And 
an  all-out  Western  assault  on  Iraq 
would  almost  certainly  doom  the 
foreigners  - as  well  as  thousands  of 
civilians  and  military  personnel.1 
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Check  your  answer  by  turning  to  the  Appendix,  Section  2:  Enrichment. 


) 
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Conclusion 

The  evolution  of  law  created  classifications  such  as  common  law  and  statute 
law.  Theoretically  common  law  should  have  been  flexible  enough  to  cope 
with  a constantly  changing  society;  however,  following  the  establishment  of 
Parliament,  the  legislatures  began  to  pass  laws  to  deal  with  new  legal 
problems.  These  were  called  statute  laws.  Similarly,  other  legal  distinctions 
have  evolved  to  meet  the  needs  of  a world  becoming  ever  more  complex. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  2. 
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Section 


The  Courts 


ave  you  ever  been  to  court,  or  do  you  know  someone  who  has  been  to 
court?  Did  either  of  you  find  what  you  saw  and  heard  to  be  confusing? 
This  section  should  help  you  understand  Canada's  court  system  better. 

After  completing  this  section,  you  should  be  able  to 

• describe  both  the  federal  courts  and  the  courts  of  Alberta 

• identify  the  duties  of  various  courtroom  personnel 
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Activity  1 : Due  Process  of  Law 

Perhaps  the  most  important  right  guaranteed  to  each  Canadian  citizen  is  the 
enjoyment  of  due  process  of  law.  This  means  that  you  have  freedom  from  an 
arbitrary  or  unwarranted  arrest  and  the  right  to  a fair  trial. 

The  police  must  always  inform  people  of  the  reason  for  their  arrest.  Accused 
persons  have  the  right  to  legal  assistance  and,  in  most  cases,  are  allowed  to 
have  bail  set  for  them.  If  they  cannot  secure  a lawyer,  the  court  will  appoint 
one  to  defend  them.  They  must  be  brought  to  trial  within  a reasonable 
period  of  time.  In  most  cases,  an  accused  person  can  elect  to  be  tried  either 
by  judge  or  by  a judge  and  jury.  Prospective  members  of  a jury  may  be 
challenged  on  the  grounds  that  they  are  biased,  for  no  one  who  might  be 
prejudiced  against  the  accused  is  permitted  to  serve  on  the  jury. 


During  a trial,  strict  rules  govern  the  admissibility  of  evidence.  For  example, 
confessions  secured  by  intimidation  are  not  admitted.  The  entire 
proceedings  are  based  on  the  fundamental  assumption  that  every  person 
must  be  presumed  innocent  until  proven  guilty. 

The  view  is  accepted  that  it  is  less  serious  for  a guilty  person  to  go  free  than 
for  an  innocent  one  to  be  unjustly  punished. 


As  you  realized  when  you  read  the  article  about  Donald  Marshall  (Section  1: 
Activity  1),  despite  the  guarantee  of  due  process  of  law,  innocent  people 
accused  of  a crime  are  from  time  to  time  mistakenly  convicted.  What  ideas 
do  you  have  that  might  help  prevent  this  kind  of  situation  from  occurring? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  1. 
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Law 

Law  in  a democracy  is  the  set  of  rules  and  regulations  that  the  people, 
through  their  representatives,  have  agreed  upon  to  make  possible  an  ordered 
life. 

Every  law  restricts  in  some  way,  and  at  the  same  time  protects,  the  freedom 
of  the  individual.  Speed  limits  restrict  the  rate  at  which  everyone  may  drive 
so  that  all  may  drive  in  safety.  If  there  were  no  limits  set,  irresponsible 
persons  would  be  free  to  drive  at  excessive  speeds  to  the  danger  of  everyone. 
Business  firms  are  prevented  by  law  from  engaging  in  practices  harmful  to 
the  public,  such  as  fixing  prices  or  selling  impure  foods. 

1 . In  the  City  of  Calgary  the  police  use  a specialized  camera.  This  camera 
takes  pictures  of  the  licence  plates  of  speeding  cars;  then  the  registered 
vehicle  owner  is  sent  a ticket  for  speeding.  Do  you  think  this  is  a fair 
practice  given  that  the  owner  may  not  be  the  one  driving?  Explain  your 
reasons. 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  2. 
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The  Courts 

Since  the  rule  of  law  is  the  very  foundation  of  free  government,  our  courts  are 
of  tremendous  importance. 

The  law  as  interpreted  by  the  courts  must  be  respected.  Judges  must  be 
persons  of  the  highest  quality,  not  only  learned  but  also  completely 
independent  and  impartial. 

Although  the  provincial  governments  were  given  the  right  to  organize  courts 
and  administer  justice  within  the  provinces,  the  federal  government  was 
given  authority  to  appoint  judges  to  the  Court  of  Queen's  Bench  and  the 
Appeal  Court  (these  courts  will  be  described  shortly).  This  was  done  to  give 
the  federal  government  some  control  over  the  administration  of  justice  and 
also  to  try  to  ensure  the  best  and  most  independent  judiciary  possible. 

Judges  must  retire  at  the  age  of  seventy-five. 

Judges 

The  essential  prerequisite  for  the  proper  exercise  of  the  judicial  function  is 
fairness  and  impartiality.  Judges  must  therefore  be  able  to  perform  their 
duties  conscientiously,  without  fear,  and  they  must  not  be  worried  about  the 
possible  consequences  of  an  unpopular  or  inconvenient  decision. 
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The  opinions  of  the  judge  must  be  founded  not  on  what  people  want,  but 
rather  on  the  law  itself.  The  judge's  decision  emerges  from  the  application  of 
the  legal  principles  to  the  facts.  Judges  are  not  agents  of  the  government  and 
they  are  not  subject  to  instruction  by  the  people  or  their  representatives  in  the 
rendering  of  their  decisions.  In  other  words,  judges  work  independently  and, 
in  principle,  impartially. 


2.  Do  you  think  that  sometimes  the  very  strong  personal  beliefs  of  judges 
affect  their  decisions?  Explain. 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  2. 


> 


The  Appointment  of  Judges 

Judges  are  appointed  by  the  lieutenant-governors  of  the  provinces  on  behalf 
of  the  provincial  governments,  or  by  the  governor  general  on  behalf  of  the 
federal  government. 

Experienced  lawyers  with  years  of  service  in  the  courts  are  likely  candidates 
to  be  judges.  In  communities  where  the  pressure  of  work  demands  it, 
qualified  men  and  women  are  appointed  as  justices  of  the  peace.  They  have 
the  authority  to  issue  warrants  and  summonses.  Most  justices  of  the  peace 
are  not  lawyers  and  most  of  them  act  in  a part-time  capacity. 

Judges  of  the  Court  of  Queen's  Bench  of  Alberta  and  of  the  Court  of  Appeal 
are  appointed  by  the  governor  general-in-council  (in  reality  by  the  federal 
cabinet).  Justices  of  the  Supreme  Court  of  Canada  and  judges  in  other  federal 
courts  are  appointed  by  the  governor  general  on  the  advice  of  the  federal 
cabinet. 

Although  all  judges  of  the  Court  of  Queen's  Bench  of  Alberta  and  the  Court 
of  Appeal  are  appointed  by  the  federal  government,  the  maintenance  and 
administration  of  the  provincial  courts,  the  arrangements  for  court  sittings, 
and  the  collection  of  fines  are  the  responsibility  of  the  provincial  attorney 
general's  department. 
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Attorney  general:  a 
legal  officer  of  the  state 
who  has  the  authority 


to  act  in 


The  word  attorney  means  one  legally  appointed  to  act  for  another.  The  attorney 
general  is  a legal  officer  of  the  state  who  has  been  empowered  to  act  in  all 
cases  in  which  the  state  is  a party.  In  Canada  the  federal  government  and  the 
provinces  each  have  an  attorney  general. 

The  attorney  general  is  the  legal  advisor  to  the  lieutenant-governor  and  is 
required  to  see  that  the  administration  of  public  affairs  in  the  province  is  in 
accordance  with  the  law. 


The  attorney  general  is  in  charge  of  the  administration  of  justice  in  the 
province  and  is  required  to  advise  on  the  legislative  acts  and  proceedings  of 
the  legislative  assembly  and  generally  to  advise  the  Crown  upon  all  matters 
of  law  referred  to  it. 


3.  Why  was  the  federal  government  given  the  authority  to  appoint  judges? 


4.  "The  role  of  the  judiciary  (the  courts)  in  our  system  of  government  is 
especially  significant  since  our  constitution  is  not  entirely  written/' 
Explain  this  statement. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  2. 
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In  Canada  judges  are  appointed,  not 
elected,  so  that  they  won’t  have  to 
always  do  what’s  popular  to  keep  their 
jobs.  Rather,  they  can  decide  what 
they  really  feel  to  be  right  regardless  of 
public  opinion.  But  aren’t  some  judges 
elected  in  the  U.S.? 


" \ 
That’s  right.  Americans  feel  that  in  a 
democracy  those  who  make  and 
interpret  laws  should  generally  be 
elected  by  the  people.  It’s  a different 
viewpoint,  but  there’s  a lot  to  be  said 
for  it. 

J 


Other  Court  Personnel 

There  are  many  people  involved  in  the  administration  of  justice  besides 
judges  and  lawyers.  Some  of  these  people  are  quite  visible  while  others  carry 
out  their  duties  behind  the  scenes.  These  legal  personnel  can  be  divided  into 
three  groups: 

• those  who  work  either  in  the  courtroom  or  within  the  system  that 
supports  the  courts 

• those  who  work  specifically  within  the  Family  Court  System 

• those  who  exercise  some  sort  of  statutory  authority 

The  first  group  includes  a number  of  court  and  court-related  personnel  who 
are  responsible  for  keeping  the  court  system  running.  They  perform  various 
roles  in  the  courtroom  which  assist  the  judge  and  the  lawyers  in  the  pursuit 
of  justice.  Their  duties  outside  the  courtroom  are  no  less  important,  and  are 
indeed  rather  extensive. 
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The  second  group  includes  family  court  counsellors,  the  Family  Conciliation 
Service,  and  the  amicus  curiae  (children's  advocate).  These  all  form  a 
significant  part  of  the  Family  Court  of  Alberta. 

The  third  group  includes  justices  of  the  peace,  commissioners  for  oaths,  and 
notaries  public.  Individuals  holding  these  offices  are  vested  with  their 
authority  by  a statute,  which  gives  them  the  power  to  give  legal  status  to 
certain  specified  acts  and  transactions. 

The  court-related  personnel  mentioned  here  are  virtually  the  same  in  all  the 
courts  of  Alberta.  Whether  you  are  involved  with  the  Court  of  Queen's 
Bench,  the  Court  of  Appeal,  the  Surrogate  Court,  the  Family  Court,  or  one  of 
the  divisions  of  the  Provincial  Court,  and  whether  you  live  in  a large,  urban 
centre  or  a remote,  rural  area,  you  will  meet,  see,  or  otherwise  come  into 
personal  contact  with  some  of  the  people  involved  in  the  administration  of 
justice  in  Alberta. 


Genera!  Courtroom  Personnel 

The  following  legal  system  personnel  includes  those  who  can  be  found  in  all 
courthouses  and  courtrooms  in  this  province.  These  are  the  people 
responsible  for  the  administration  and  smooth  functioning  of  the  judicial 
process  in  Alberta.  Some  perform  tasks  with  which  the  public  has  very  little 
contact,  while  others  are  often  involved  with  the  public  in  providing 
assistance  and  information  or  in  carrying  out  the  orders  of  the  court. 


Clerk  of  the  court:  a 
court  official 
responsible  for  the 
administration  of  the 
courts  and  related 
services 


Clerk  of  the  Court 

The  clerk  of  the  court,  called  the  administrator,  is  responsible  for  the 
administration  of  the  courts  and  court-related  services  in  Alberta. 

The  administrator  is  in  charge  of  a large  staff  of  clerical  people,  court 
reporters,  judicial  clerks,  and  other  court  officials  who  assist  in  carrying  out 
the  duties  of  this  office. 


Judicial  or  court 
clerk:  an  officer  of  the 
court  who  assists  the 
clerk  of  the  court 


Judicial  Clerk 

The  judicial  or  court  clerks  are  officers  of  the  court  who  assist  the 
administrator  in  the  administration  of  the  courts.  Their  duties  vary  according 
to  the  level  of  court  in  which  they  function.  Generally,  they  have  some 
clerical  duties,  some  administrative  duties,  and  some  courtroom  duties.  In 
the  courtroom  they  call  the  court  to  order,  read  the  charges,  record  the  pleas 
(in  criminal  matters),  swear  in  witnesses,  record  the  judge's  findings,  and 
assist  the  presiding  judge,  if  required. 
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The  other  court  duties  of  the  judicial  clerks  are  quite  varied.  Their  counter 
duties  include  the  examination  of  documents  related  to  court  proceedings 
before  they  are  filed  with  the  court.  For  example,  in  the  office  of  the  Small 
Claims  Court,  the  judicial  clerk  will  look  over,  and  even  help  to  correct, 
summonses  before  they  can  be  filed.  The  clerk  is  also  responsible  for 
correctly  numbering,  dating,  and  filing  the  documents  which  become  part  of 
the  court  record.  There  is  a fee  for  filing  documents  with  the  court  and  the 
clerk  is  responsible  for  collecting  these  fees.  The  clerk  also  receives  payments 
of  claims  and  judgements.  In  general,  judicial  clerks  in  their  counter  duties 
assist  the  public  by  providing  information  related  to  any  court  proceedings  in 
which  the  individuals  are  involved. 

Office  duties  of  the  judicial  clerk  include  typing,  filing,  preparation  of  files  for 
court  sittings,  answering  telephone  enquiries,  and  compiling  court-related 
statistics. 


Court  reporter:  an 
officer  of  the  court  who 
records  the  proceedings 


Court  Reporter 

Court  reporters  are  officers  of  the  court.  They  are  present  in  the  courtroom 
during  trials  to  make  a word-for-word  record  (transcript)  of  the  proceedings. 
The  proceedings  are  recorded  either  in  shorthand  or  with  the  use  of  a 
mechanical  recording  device  similar  to  a typewriter.  There  is  also  a tape 
recording  made  of  the  proceedings  to  ensure  accuracy. 


Court  reporters  also  record  the  proceedings  at  the  pre-trial  hearing,  known  as 
an  examination  of  discovery.  As  well,  they  may  be  required  to  record  other 
proceedings  before  a court  or  a judge,  and  any  oral  examinations  under  oath. 
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Although  the  general  public  has  little,  if  any,  contact  with  court  reporters, 
they  are  very  much  in  evidence  at  any  court  proceeding.  Court  reporters  sit 
in  front  of  the  judge's  bench  next  to  the  judicial  clerk. 
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The  Assistant  Sheriff 


Assistant  sheriff:  a 
court  officer  who  helps 
carry  out  many  duties 
of  the  administrator  or 
sheriff 


The  court  administrator  is  also  the  sheriff,  but  in  practice  most  of  the  sheriffs 
responsibilities  are  carried  out  by  the  assistant  sheriff  and  supporting 
officers.  The  major  responsibilities  of  the  sheriff  include 

• obeying  and  enforcing  orders  of  the  court  with  respect  to  arrest  and 
imprisonment 


• seizing  goods  and  monies 

• keeping  safe  custody  of  anything  seized 

• controlling  the  development  and  attendance  of  juries 


• supervising  the  distribution  of  monies  paid  into  court 


• authorizing  the  sale  of  seized  chattels 


• ensuring  the  protection  of  creditors'  and  debtors'  rights 


In  addition  to  these  functions,  the  sheriff  also  has  certain  administrative 
duties  associated  with  the  court  proceedings. 


Bailiff 

The  bailiffs,  or  sheriff's  officers,  are  responsible  for  assisting  the  sheriff. 
These  officers  personally  serve  documents  according  to  the  requirements  of 
the  Rules  of  Court  of  Alberta  and  other  legislation  specifically  related  to  any 
matter  at  hand.  For  example,  a sheriff's  officer  is  often  called  upon  to 
personally  serve  on  the  defendant  a Statement  of  Claim,  which  is  the 
document  that  starts  a lawsuit. 


Seizing  goods  as  directed  by  the  deputy  sheriff  is  also  a major  responsibility 
of  a bailiff.  For  example,  when  someone  has  defaulted  in  car  payments,  the 
creditor  can  enlist  the  assistance  of  the  sheriffs  office  to  repossess  the  vehicle. 

Another  major  function  of  a bailiff  is  related  to  jury  trials.  The  jury's  security 
is  the  responsibility  of  the  sheriff,  so  the  sheriff's  officers  are  called  upon  to 
attend  upon  and  guard  the  jury. 
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Court  security 
officer:  an  official 
responsible  for  court 
security 


Court  Security  Officer 

The  court  security  officer  is  responsible  for  the  maintenance  of  court 
security  and  order.  This  involves  checking  the  courtroom  before  it 
is  opened,  escorting  prisoners  to  and  from  the  courtroom,  being 
responsible  for  the  police  file  in  the  courtroom  and,  in  general, 
ensuring  that  order  and  security  are  maintained. 


Court  orderly:  an 
officer  responsible  for 
security  in  a civil  court 


) 


Court  Orderly 

The  court  orderlies  are  responsible  for  security  within  the  civil  court,  in 
particular  the  Court  of  Queen's  Bench  and  the  Court  of  Appeal.  Their 
function  is  similar  to  that  of  court  security  officers  in  the  Provincial  Court. 

Other  duties  of  court  orderlies  include  assisting  the  public  who  come  to  the 
court  house,  conducting  tours  of  the  court  house,  and  explaining  the 
operation  of  the  court  system  to  interested  groups. 


Family  Court  - Family  Legal  Personnel 

The  following  grouping  of  legal  system  personnel  is  composed  of  people 
who  are  to  be  found  either  within  the  Family  Court  or  in  connection  with 
family  legal  matters  being  heard  in  any  other  Alberta  court. 


Family  Court  Counsellor 


Family  Court 
counsellor:  a 
counsellor  who  gives 
advice  and  assistance 
to  people  involved  in 
Family  Court  cases 


The  Family  Court  Counsellor  Service  is  provided  by  Alberta 
Social  Services  and  Community  Health.  This  is  a support 
service  of  the  Family  Court  and  acts  on  referrals  by  judges 
of  the  court,  or  on  requests  from  individuals  who  require 
information,  assistance,  or  advice.  For  example,  a 
counsellor  may  be  asked  by  the  court  to  conduct 
interviews  at  school  and  at  home  to  report  on  conditions 
in  the  case  of  child  custody  or  access  disputes.  As  well 
anyone  may  make  an  appointment  to  see  a counsellor 
regarding  rights  and  alternatives  in  family-legal 
situations.  There  is  no  requirement  that  persons  be 
referred  or  that  they  be  involved  in  the  court  process 
to  use  the  services  of  the  counsellors. 
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Counsellors  will  be  able  to  explain  what  your  rights  are  in  your  present 
situation  and  what  alternatives  are  open  to  you  in  pursuing  those  rights. 
Specifically,  counsellors  may  provide  information  on  maintenance,  custody 
and  access,  or  they  may  assist  you  in  filling  in  an  application  to  the  court, 
accompany  you  to  court,  and  take  informations  (forms  which  start  the 
investigation  process)  for  incidents  involving  assaults  and  threats,  non- 
support, or  mental  health  commitment  issues. 

Family  Conciliation  Service 

The  Family  Conciliation  Service  is  another  service  of  Alberta  Social  Services 
and  Community  Health.  It  provides  personal  counselling  for  people  whose 
marital  disputes  have  developed  to  the  stage  where  a lawyer  or  court  has 
become  involved.  To  use  this  service,  a person  must  be  referred  by  a lawyer, 
a family  court  counsellor,  or  a judge. 

The  purpose  of  this  service  is  to  provide  a means  of  reconciliation  for  some 
marriages,  and  to  promote  and  develop  a healthy  attitude  where,  in  some 
marriages,  divorce  appears  inevitable. 


Amicus  curiae:  a 
lawyer  who  represents 
the  interests  of  children 
custody  cases 


Amicus  Curiae 

The  amicus  curiae,  or  "friend  of  the  court,"  plays  a valuable  role  in  the 
support  services  of  the  Alberta  courts.  The  amicus  curiae  is  a lawyer  who 
represents  the  interests  of  children  in  disputes  over  custody  and  access.  An 
amicus  curiae  may  become  involved  in  a dispute  at  the  request  of  a lawyer,  a 
judge,  or  the  involved  parties. 
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Court  Personnel  with  Statutory  Authority 

This  last  grouping  of  legal  system  personnel  consists  mainly  of  people  who 
are  connected  to  the  legal  system  through  their  statutory  authority  to  give 
legal  status  to  certain  specified  acts  and  transactions.  These  are  individuals 
with  whom  members  of  the  public  are  often  in  contact,  but  they  are  not 
always  found  in  the  court  environment. 


Commissioner  for  Oaths 


Commissioner  for 
oaths:  person 
empowered  to  hear 
oaths  and  affirmations 
to  the  effect  that 
statements  people  have 
made  are  true 


A commissioner  for  oaths  is  appointed  by  the  Inspector  of  Legal  Offices. 

The  inspector  is  a lawyer  appointed  by  cabinet  to  inspect  the  books  and 
documents  of  court  clerks,  sheriffs,  coroners,  and  other  offices  connected 
with  the  administration  of  justice.  Since  1928,  it  has  been  the  deputy 
attorney-general  who  has  been  appointed  to  this  post.  Every  lawyer  and 
articled  (apprenticed)  law  student  is  also  a commissioner  for  oaths.  Every 
MLA,  school  board  trustee,  municipal  counsellor,  and  commissioned  Armed 
Forces  officer  is  an  ex  officio  (as  long  as  that  office  is  held)  commissioner.  All 
of  these  commissioners  for  oaths  are  allowed  to  take  oaths  and  affirmations 
inside  or  outside  Alberta  for  use  inside  Alberta.  There  are  also  certain 
commissioners  who  take  oaths  for  use  outside  Alberta  and  designate 
themselves  in  this  way.  There  is  a fine  for  people  who  wrongly  sign 
documents  as  commissioners  for  oaths. 


Oaths  or  affirmations  are  used  to  certify  that  the  people  making  statements  in 
documents  are  who  they  say  they  are,  and  that  they  promise  to  stand  behind 
the  truth  of  their  statements.  Persons  who  knowingly  swear  false  statements 
are  guilty  of  perjury. 


Notary  public:  an 
official  empowered  to 
hear  oaths  and 
affirmations  as  well  as 
issue  certain  deeds  and 
contracts 


Notary  Public 

A notary  public  is  appointed  by  the  attorney-general.  All 
lawyers,  articled  law  students,  judges,  and  MLAs  are  ex  officio 
notaries  public.  Notaries  public  may  take  oaths  and  affirmations 
just  as  a commissioner  for  oaths  may.  However,  a notary's  duty 
extends  to  issuing  certain  deeds  and  contracts  peculiar  to 
wholesale  and  commercial  transactions. 
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Justice  of  the  peace: 
a judicial  officer  who 
issues  summonses  and 
warrants  for  arrest, 
administers  oaths,  and 
tries  cases  involving 
bylaws 


Justices  of  the  Peace 

The  functions  of  justices  of  the  peace  in  Alberta  are  much  closer  to  those  of 
judges  than  commissioners  or  notaries  public.  Justices  of  the  peace  are  either 
appointed  by  the  cabinet,  or  are  Provincial  Court  judges  acting  as  justices. 
Lawyers,  other  than  those  who  have  been  made  Provincial  Court  judges, 
cannot  be  appointed  justices  of  the  peace. 

The  types  of  justices  are  determined  by  the  Criminal  Code  powers  to  which 
they  are  limited.  The  two  main  categories  of  justices  are  police  justices,  plus 
court  staff  and  fee  justices.  The  police  justices  have  their  powers  restricted  to 
accepting  violation  ticket  complaints  and  the  relating  affidavits.  The  court 
staff  and  fee  justices  take  informations  (sworn  reports  against  persons  alleged 
to  have  committed  criminal  acts)  and  related  affidavits.  They  also  validate 
service-of-process  documents  (documents  used  to  involve  others  in  a 
person's  court  action),  receive  informations  to  search,  issue  search  warrants  to 
police,  and  attend  to  all  judicial  interim  release  (bail)  work. 


5.  Match  the  positions  that  follow  with  their  responsibilities  as  they  appear 
on  the  next  page  by  putting  the  Roman  numerals  that  appear  beside  the 
positions  in  the  correct  blanks. 

i.  clerk  of  the  court 

ii.  judicial  clerk 

iii.  court  reporter 

iv.  assistant  sheriff 

v.  bailiff 

vi.  court  security  officer 

vii.  court  orderly 

viii.  Family  Court  counsellor 

ix.  amicus  curiae 

x.  commissioner  for  oaths 

xi.  notary  public 

xii.  justice  of  the  peace 
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a.  records  court  proceedings 

b.  maintains  courtroom  security 

c.  helps  and  advises  people  in  Family  Court  cases 

d.  represents  children's  interests  in  custody  cases 

e.  administers  oaths  and  issues  certain  deeds 

f.  is  responsible  for  the  administration  of  the  courts 

g.  assists  the  sheriff  and  assistant  sheriff 

h.  issues  search  warrants 

i.  assists  the  clerk  of  the  court 

j.  administers  oaths  and  affirmations 

k.  aids  the  court  sheriff 

l.  is  responsible  for  security  in  a civil  court 
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Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  2. 


Activity  3:  The  System  of  Courts  in  Canada 

The  Parliament  of  Canada  is  empowered  by  the  Constitution  Act  to  provide 
for  the  constitution,  maintenance,  and  organization  of  a general  Court  of 
Appeal  for  Canada  and  for  the  establishment  of  any  additional  courts  for  the 
better  administration  of  Canada's  laws.  The  provinces  maintain  the  courts 
and  appoint  all  officials  (although,  as  mentioned  previously.  Court  of 
Queen's  Bench  and  Appeal  Court  judges  are  selected  on  the  advice  of  the 
federal  cabinet  and  are  paid  by  the  federal  government). 


There  are  three  tiers  (or  levels)  of  courts: 
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• the  Supreme  Court  of  Canada 

• the  intermediate  courts  of  appeal 

• the  courts  of  first  instance 
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The  names  and  jurisdictions  of  the  provincial  courts  differ  somewhat  from 
province  to  province,  but  in  general  they  follow  the  pattern  set  out  here. 


Hierarchy  of  Law  Courts 


Courts  at  the  Federal  Level 


The  Supreme  Court  of  Canada 

This  court,  first  established  in  1875,  consists  of  a chief  justice  who  is  called  the 
chief  justice  of  Canada,  and  eight  puisne  (inferior)  judges. 


Appellate 
jurisdiction:  the  right 
of  a court  to  rehear 
cases  already  tried  in  a 
lower  court  and 
possibly  to  reverse  the 
original  decisions 


The  chief  justice  and  the  puisne  judges  are  appointed  by  the  governor  general 
on  the  advice  of  the  Senate  and  the  House  of  Commons.  The  court  sits  at 
Ottawa  and  exercises  general  appellate  jurisdiction  throughout  Canada  in 
civil  and  criminal  cases. 
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The  duties  of  the  Supreme  Court  are 

• to  consider  and  advise  upon  questions  referred  to  it  by  the  governor 
general-in-council 

• to  advise  the  Senate  or  the  House  of  Commons  on  private  bills 

• to  hear  appeals  from  all  the  provincial  Courts  of  Appeal,  and  from  the 
Federal  Court  of  Canada.  An  appeal  may  be  brought  from  any  final 
judgement  with  leave  (the  consent)  of  the  provincial  Court  of  Appeal;  if 
such  court  refuses  to  grant  leave,  the  Supreme  Court  of  Canada  may 
grant  leave  to  appeal. 

As  a general  rule,  a civil  case  may  not  be  appealed  to  the  Supreme 
Court  of  Canada  unless  the  amount  in  dispute  exceeds  $10  000  or  unless 
special  permission  is  granted. 

Judgements  from  the  Supreme  Court  of  Canada  are  final. 

Special  problems  are  created  by  Canada's  federal  system.  When  power  is 
divided  between  federal  and  provincial  governments,  it  is  apparent  that  there 
must  sometimes  be  a doubt  as  to  whether,  when  it  passes  a particular  law, 
the  federal  Parliament  or  the  provincial  legislature,  as  the  case  may  be,  is 
acting  within  the  scope  of  powers  granted  to  it  by  the  Constitution  Act.  The 
Supreme  Court  of  Canada  is  sometimes  asked  to  consider  and  advise  upon 
such  constitutional  questions. 


That’s  right.  In  some  respects  Supreme 
Court  judges  can  be  as  powerful  as  an 
elected  government  in  establishing  the  law. 
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1.  From  watching  the  news  on  TV  or  listening  to  the  radio  or  by  reading  the 
newspaper,  find  a recent  example  of  a constitutional  matter  the  Supreme 
Court  has  been  asked  to  hear.  Describe  your  example. 
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Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  3. 


The  Federal  Court  of  Canada 

The  Federal  Court  of  Canada  was  established  to  hear  cases  that  directly 
concern  the  Crown,  that  is,  the  Government  of  Canada,  and  cases  dealing 
with  the  protection  of  business  rights.  It  consists  of  a chief  judge,  who  is 
called  the  president,  and  associate  judges.  This  court  sits  at  Ottawa  and  also 
at  any  other  place  in  Canada  where  sittings  may  be  set  up  by  the  court. 

This  court  has  two  divisions  called 

• the  Federal  Court  - Appeal  Division  (or  Appellate  Division) 

• the  Federal  Court  - Trial  Division 

The  Appeal  Division  of  the  Federal  Court  of  Canada  may  be  called  the  Court 
of  Appeal  or  Federal  Court  of  Appeal.  The  Court  of  Appeal  consists  of  the 
chief  justice  of  the  Federal  Court  of  Canada  and  three  other  judges. 
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The  Trial  Division  consists  of  the  associate  chief  justice  of  the  Federal  Court 
of  Canada  and  seven  other  judges. 

While  all  the  full-time  judges  must  reside  in  or  near  Ottawa  and  its 
surrounding  districts,  each  division  of  the  court  can  sit  at  any  place  in 
Canada,  and  the  place  and  time  of  the  sittings  must  be  arranged  to  suit  the 
convenience  of  the  litigants  (parties  to  the  dispute). 

In  addition,  there  is  authority  for  a rota  (roster  or  list)  of  judges  to  provide  for 
a continuity  of  judicial  availability  in  any  place  where  the  volume  of  work,  or 
other  circumstances,  makes  such  an  arrangement  suitable. 

The  Federal  Court 

• hears  cases  in  which  patents  and  copyrights  are  concerned 

• hears  cases  in  which  the  federal  government  is  involved,  such  as 
appeals  in  income-tax  matters,  citizenship  cases,  and  claims  against  the 
federal  government  regarding  personal  property  taken  for  public  roads 
and  buildings 

• acts  as  an  Admiralty  Court  and  hears  cases  relating  to  navigation,  ships, 
and  claims  for  damages  at  sea 

An  appeal  from  a decision  of  the  Federal  Court  may  be  taken  to  the  Supreme 
Court  of  Canada. 
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2.  Briefly  describe  the  types  of  cases  heard  by  the  Supreme  Court  of  Canada. 


3.  Briefly  describe  the  types  of  cases  heard  by  the  Federal  Court  of  Canada. 
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Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  3. 


Courts  at  the  Provincial  Level:  The  Alberta  Court  System 

There  are  three  levels  within  the  Alberta  court  structure: 

• the  Provincial  Court 

• the  Court  of  Queen's  Bench  (and  Surrogate  Court) 

• the  Court  of  Appeal  of  Alberta 


The  Provincial  Court 

Provincial  Court  is  held  in  more  than  a hundred  communities  throughout 
Alberta.  Twenty-three  of  these  communities  are  Provincial  Court  base 
points,  where  there  is  a clerk  of  the  Provincial  Court  with  a permanent  office 
and  staff. 
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In  other  communities,  a Provincial  Court  clerk  will  be  present  and  on  duty 
only  on  the  days  when  a Provincial  Court  judge  is  attending  and  holding 
court  in  the  community. 

Provincial  Court  judges  are  provincially  appointed  and  are  properly  referred 


The  Courts  of  Alberta 
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The  Court  of  Queen’s  Bench 


The  Court  of  Queen's  Bench  is  made  up  of  the  chief  justice  of  the  Court  of 
Queen's  Bench  and  other  associate  justices  of  the  Court  of  Queen's  Bench. 

Court  of  Queen's  Bench  is  held  in  the  judicial  centres  of  the  thirteen  judicial 
districts  in  Alberta: 


• Lethbridge 

• Medicine  Hat 

• Fort  McMurray 

• Red  Deer 

• Wetaskiwin 


• Hanna 

• Fort  Macleod 

• Calgary 

• Drumheller 


• Edmonton 

• Vegreville 

• Grande  Prairie 

• Peace  River 


In  each  of  these  centres  there  is  a permanent  clerk  of  the  Court  of  Queen's 
Bench  and  other  office  staff. 


The  Court  of  Queen's  Bench  also  sits  in  seven  circuit  communities  of  Alberta, 
in  which  no  permanent  Court  of  Queen's  Bench  is  kept. 

The  seven  circuit  communities  are 

• Barrhead  • Crowsnest  Pass  • Lloydminster 

• Hinton  • Camrose  • St.  Paul 

• Brooks 

Justices  of  the  Court  of  Queen's  Bench  are  federally  appointed  and  are 
properly  referred  to  as  My  Lord. 
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4.  Draw  an  outline  of  the  province  of  Alberta  and  then,  using  an  atlas,  make 
a square  for  the  judicial  centre  of  each  of  the  thirteen  judicial  districts  and 
a circle  for  each  of  the  seven  circuit  communities  in  Alberta. 
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Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  3. 
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The  Court  of  Appeal  of  Alberta 

The  Court  of  Appeal  of  Alberta,  composed  of  twelve  justices  and  the  chief 
justice  of  Alberta,  sits  only  in  Edmonton  and  Calgary. 

The  dates  and  places  for  sittings  of  the  Court  of  Appeal  are  fixed  each  year  by 
the  cabinet,  and  then  the  chief  justice  assigns  a justice  to  sit  on  each  of  those 
dates. 

Sometimes  there  are  special  sittings,  but  these  sittings  are  designed  to  deal 
with  special  cases  or  a backlog  of  cases. 

Justices  of  the  Court  of  Appeal  are  federally  appointed  and  are  properly 
referred  to  as  My  Lord. 


5.  Why  do  you  think  the  Court  of  Appeal  sits  only  in  Calgary  and 
Edmonton? 
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Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  3. 
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The  Surrogate  Court 

The  Surrogate  Court  deals  strictly  with  the  estates  of  deceased  people. 


Activity  4:  The  Court  Systems  at  Work 

Now  that  you've  looked  at  the  structures  of  the  federal  and  Alberta  court 
systems,  it's  time  to  see  how  the  courts  function.  You'll  be  looking  at  three 
court  systems  at  work: 

• the  civil  court  system 

• the  domestic  relations  court  system 

• the  criminal  court  system 


The  Civil  Court  System 


This  court  system,  which  tries  matters  involving  civil  law,  involves  the 
Provincial  Court,  Small  Claims  Division,  the  Court  of  Queen's  Bench  of 
Alberta,  the  Surrogate  Court,  and  the  Court  of  Appeal  of  Alberta 
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The  Civil  Court  System 


Court  of  Appeal  of  Alberta 

• Appeals  from  lower  courts 

Court  of  Queen’s  Bench  of  Alberta 

• All  civil  matters 

• Special  statutes 

• Special  remedies 

• Small  claims 

Provincial  Court  - Small  Claims  Division 

• Damages  up  to  $2000 

• Debts  up  to  $2000 

• Wages 

The  Small  Claims  Division  of  the  Provincial  Court  of  Alberta 

According  to  the  Provincial  Court  Act,  provincial  judges  in  Alberta  have  the 
jurisdiction  to  try  and  judge  any  claim  or  counterclaim  for  debt  or  damages 
where  the  amount  claimed  does  not  exceed  $2000  (with  the  exception  of 
those  in  which  the  title  to  land  is  brought  into  question). 

In  the  major  population  centres  of  Alberta  special  provincial  judges  are 
appointed  to  handle  only  small  claims  matters.  So  these  cities  have,  in  effect, 
separate  and  distinct  provincial  courts  for  small  claims. 

These  cities  even  have  their  own  separate  Small  Claims  Court  clerks  and 
other  employees. 
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In  all  the  remaining  centres  of  Alberta  the  same  provincial  judges  handle  a 
combination  of  criminal  proceedings,  family  and  youth  matters,  and  small 
claims. 
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A small  claims  action  is  commenced  by  the  preparation  and  issuance  of  a 
small  claims  summons.  The  whole  procedure  is  relatively  simple,  and  parties 
can  handle  their  own  cases  without  resorting  to  professional  legal 
representation. 

There  is  no  right  to  an  automatic  default  judgement  (where  the  plaintiff  wins 
simply  because  the  defendant  does  not  appear  on  the  day  and  place 
appointed,  although  served  with  a notice)  in  a small  claims  matter  before  a 
provincial  judge.  The  plaintiff  must  still  prove  his  or  her  case.  If  satisfied 
that  the  plaintiff  has  proven  the  case,  the  judge  may  enter  a default 
judgement  against  the  defendant. 

An  appeal  from  the  decision  of  a provincial  judge  goes  to  a justice  of  the 
Court  of  Queen's  Bench.  This  court  also  deals  with  wages  owed  to 
employees  under  the  provisions  of  the  Masters  and  Servants  Act. 


1 . Write  down  three  examples  of  different  cases  that  can  be  tried  in  the 
Provincial  Court  - Small  Claims  Division. 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  4. 
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The  Court  of  Queen’s  Bench  of  Alberta 

The  Court  of  Queen's  Bench  acts  as  a court  of  original  jurisdiction;  that  is,  it 
hears  the  trials  and  original  application  of  civil  matters.  Justices  of  the  Court 
of  Queen's  Bench  may  hear  and  decide  on  a civil  matter  without  limit  as  to 
the  amount  of  money  claimed. 

Whether  a party  chooses  to  commence  an  action  for  a small  claim  up  to  $2000 
in  Provincial  Court  or  the  Court  of  Queen's  Bench  may  simply  be  a matter  of 
preference,  dependent  on  considerations  of  convenience  and  cost. 

The  advantage  of  going  to  the  Court  of  Queen's  Bench  with  a small  claim, 
rather  than  to  Provincial  Court,  is  that  in  the  Court  of  Queen's  Bench  there  is 
a right  to  sign  a default  judgement  (win  simply  on  the  basis  that  the 
defendant  doesn't  attend  though  served). 

But  even  with  the  simplified  small  claims  procedures,  an  action  in  the  Court 
of  Queen's  Bench  is  more  complicated  than  one  in  Provincial  Court  and 
lawyers  are  usually  required. 

Parties  launching  actions  must  weigh  these  factors  and  decide  which  is  the 
better  course  for  their  cases. 

Appeals  from  decisions  of  the  Court  of  Queen's  Bench  are  taken  to  the  Court 
of  Appeal  of  Alberta. 
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2.  Explain  why  someone  with  a small  claim  would  take  a case  to  Court  of 
Queen's  Bench  rather  than  Provincial  Court. 


Check  your  answer  by  turning  to  the  Appendix,  Section  3:  Activity  4. 


The  Surrogate  Court 

Although  in  law  it  is  a separate  court,  in  fact  the  Surrogate  Court  is 
composed  of  the  same  judges  who  make  up  the  Court  of  Queen's  Bench,  but 
when  they  sit  to  hear  Surrogate  Court  matters,  they  assume  a new  legal 
identity  and  become  Surrogate  Court  judges  for  the  time  being. 

The  clerks  and  staff  members  of  the  Court  of  Queen's  Bench  also  do  double 
duty  as  clerks  and  staff  of  the  Surrogate  Court. 

The  Surrogate  Court  is  part  of  the  civil  system  in  that  it  has  jurisdiction  over 
wills  and  estates  (i.e.,  determining  the  validity  of  a will,  and  all  matters 
relating  to  the  execution  and  administration  of  estates). 

Appeals  from  decisions  of  the  Surrogate  Court  go  to  the  Court  of  Appeal  of 
Alberta. 
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The  Court  of  Appeal  of  ASberta 

The  Court  of  Appeal  of  Alberta  is  the  superior  court  of  civil  jurisdiction  in 
Alberta.  Justices  of  the  Court  of  Appeal  have  the  power  to  handle  appeals 
from  decisions  of  the  Court  of  Queen's  Bench  and  the  Surrogate  Court  in  civil 
matters.  A minimum  of  three  judges  will  hear  a case  that  comes  before  the 
Court  of  Appeal. 


3.  Wills  are  probated  (proved  genuine)  in  the  Surrogate  Court.  Why  is  this 
function  necessary? 


4.  When  would  someone  bring  a case  to  the  Alberta  Court  of  Appeal? 
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Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  4. 
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The  Domestic  Relations  Court  System 

This  court  system,  which  handles  both  civil  and  criminal  offences  relating  to 
family  matters,  includes  the  Family  and  Youth  divisions  of  the  Provincial 
Court  of  Alberta,  the  Court  of  Appeal  of  Alberta,  and  the  Court  of  Queen's 
Bench  of  Alberta,  including  the  Surrogate  Court. 


Domestic  Reiations  Court  System 


The  Family  Division  and  Youth  Division  of  the  Provincial  Court  of 
Alberta 

Every  judge  of  the  Family  Division  or  the  Youth  Division  must  first  be 
appointed  a judge  of  the  Provincial  Court.  But  not  every  Provincial  Court 
judge  receives  the  dual  appointment  to  the  Family  Division.  However,  every 
Provincial  Court  judge  is  automatically  a judge  of  the  Young  Offenders  Act. 
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The  Family  Division  of  the  Provincial  Court 

The  jurisdiction  of  the  judges  of  the  Family  Division  extends  to  the  following 
matters: 

• Criminal  Code: 

- family  non-support  charges 

- family  assault  charges 

- threats  or  fear  of  personal  injury  to  family  member  charges 

• Domestic  Relations  Act: 

- maintenance  orders  for  separated  husbands  (and/or  wives)  and 
children 

• School  Act: 

- charges  against  adults  for  failure  to  cause  a child  to  attend  school 
regularly 

• Child  Welfare  Act: 

- charges  against  adults  for  such  things  as  neglect  of  children 

• Provincial  Court  Act: 

- enforcement  of  maintenance  orders  made  in  other  jurisdictions 


The  Family  Division  of  the  Provincial  Court  has 
jurisdiction  over  many  family  disputes. 
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The  Youth  Division  of  the  Provincial  Court 

The  jurisdiction  of  provincial  judges  exercising  the  Youth  Division  powers 
extends  to  the  following  matters: 

• Child- Wei  fare  Act: 

- applications  for  temporary  wardship  (not  exceeding  twelve  months) 
of  children  alleged  to  be  neglected 

• Young  Offenders  Act: 

- criminal  charges  against  boys  and  girls  under  the  age  of  eighteen 

Appeals  from  decisions  of  the  Youth  Division  go  to  the  Court  of  Queen's 
Bench. 


5.  a.  Why  do  you  think  that  sometimes  lawyers  want  persons  under  the 
age  of  eighteen  tried  in  the  adult  court  system? 


b.  Do  you  think  this  is  fair?  Explain  your  reasons. 
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Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  4. 
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The  Court  of  Queen’s  Bench 

Certain  types  of  domestic  matters  are  by  statute  made  specifically  the 
business  of  the  Court  of  Queen's  Bench.  The  main  areas  of  concern  are  as 
follows: 

• adoptions  - under  the  Child  Welfare  Act 

• permanent  wardship  applications  - under  the  Child  Welfare  Act 

• paternity  matters 

• appeals  from  Family  Court  decisions 

• divorces 

• judicial  separations 

• alimony  and  maintenance  matters  accompanying  divorces  and  judicial 
separations 

• custody  and  access  of  child  matters  accompanying  divorces  and  judicial 
separations 

• guardianship  of  children 

• appeals  from  Family  Division  and  Youth  Division  of  Provincial  Court 
decisions 
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The  Surrogate  Court 

This  court's  place  in  the  domestic  system  arises  from  its  jurisdiction  over  the 
guardianship  of  children.  This  jurisdiction  arises  from  the  following  acts: 

• Surrogate  Court  Act:  guardianship  of  children's  issues  that  accompany 
testaments  (wills  and  estates) 

• Domestic  Relations  Act:  concurrent  jurisdiction  with  the  Court  of 
Queen's  Bench  to  deal  generally  with  the  guardianship,  custody,  and 
access  of  children 


The  Court  of  Appeal  of  Alberta 

As  the  superior  court  in  the  province,  this  court  has  jurisdiction  to  handle  any 
domestic  matter,  including  any  of  those  matters  that  statutes  allow  other 
courts  to  handle.  In  practice,  however,  it  would  be  a very  rare  occurrence  for 
a Court  of  Appeal  justice,  for  instance,  to  make  a temporary  wardship  order, 
or  adoption  order,  except  on  appeal. 

This  court  hears  appeals  from  any  domestic  law  decision  of  the  Surrogate 
Court,  and  the  Court  of  Queen's  Bench. 
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6.  In  the  space  provided  after  each  situation,  write  the  name  of  the  court  in 
which  each  of  the  following  cases  would  be  tried. 

a.  Roy  Applebaum,  thirteen  years  old,  is  accused  of  stealing  chocolate 
bars  from  the  local  grocery  store. 


b.  Chantal  Lajoie  sues  Moira  O'Rourke  to  recover  a debt  of  $85.00. 


c.  Two  nephews  are  contesting  the  provisions  in  their  deceased  aunt's 
will. 


d.  Ed  Chen  is  divorcing  his  wife  of  seventeen  years. 


e.  Anders  Klassen  is  appealing  a decision  given  in  Small  Claims  Court. 
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Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Activity  4. 
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The  Criminal  Court  System 

Criminal  trials  of  adult  offenders  are  brought  before  the  criminal  court 
system.  In  Alberta  this  system  consists  of  three  layers. 


Crimina!  Court  System 


You'll  look  in  some  detail  at  what  goes  on  in  the  criminal  courts  in  Section  4 
of  this  module.  The  unfamiliar  terminology  in  the  preceding  chart  will  be 
made  clear  in  Section  4. 
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Follow-up  Activities 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 

A Brief  Summary 

The  most  important  right  of  Canadian  citizens  is  the  right  to  due  process  of 
law.  The  law  is  the  set  of  rules  established  through  our  representatives  to 
make  an  ordered  life  possible.  Laws  are  there  to  protect  you. 

The  laws  are  administered  by  a system  of  courts.  In  Canada  there  are  three 
levels  of  courts: 

• the  Supreme  Court  of  Canada 

• the  intermediate  Courts  of  Appeal 

• the  courts  of  first  instance 

When  an  accused  comes  to  trial,  procedures  begin  in  the  courts  of  first 
instance;  appeals  may  lead  all  the  way  to  the  Supreme  Court  of  Canada. 

The  hierarchy  of  courts  in  Canada  can  appear  at  first  to  be  a bit  complex,  but 
this  complexity  has  evolved  to  ensure  that  the  courts  adequately  serve  the 
needs  of  Canadian  citizens. 

1 . Indicate  whether  each  of  the  following  statements  is  true  or  false  by 
writing  the  letter  T or  F in  the  space  provided. 

a.  The  most  important  right  guaranteed  to  each  Canadian  citizen 

is  the  enjoyment  of  due  process  of  law. 

b.  It  is  part  of  our  legal  tradition  that  every  person  must  be 

assumed  guilty  until  proven  innocent. 

c.  Every  law  restricts  the  freedom  of  the  individual  in  some  way. 

d.  All  judges  are  simply  agents  who  are  trying  to  carry  out  the 

policies  of  the  government  that  appointed  them. 

e.  The  constitution  is  not  necessarily  what  is  written  but,  in 

effect,  what  the  judges  say  the  words  mean. 
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f.  Court  of  Queen's  Bench  judges  are  appointed  by  the 
lieutenant-govemor-in-council. 

g.  All  justices  of  the  peace  are  former  lawyers. 

h.  Judgements  from  the  Supreme  Court  of  Canada  may  be 
appealed  to  the  Federal  Court  of  Canada. 

i.  The  Federal  Court  of  Canada  also  acts  as  an  Admiralty  Court. 

j.  A person  must  be  represented  by  a lawyer  when  taking  a case 
to  Small  Claims  Court. 

k.  An  appeal  from  the  decision  of  a Provincial  Court  judge  goes 
to  a judge  of  the  Court  of  Queen's  Bench. 

l.  Appeals  from  decisions  of  the  Court  of  Queen's  Bench  in  civil 
matters  are  taken  to  the  Court  of  Appeal  of  Alberta. 

m.  Appeals  from  decisions  of  the  Surrogate  Court  go  to  the  Court 
of  Queen's  Bench. 

n.  Bailiffs  are  responsible  for  recording  court  proceedings. 

o.  The  amicus  curiae  is  a court  official  whose  job  is  to  advise  and 
help  people  in  Family  Court  cases. 

p.  A commissioner  for  oaths  may  issue  deeds  and  contracts. 


2.  Fill  in  the  blanks  in  the  following  statements. 

a.  The  Supreme  Court  of  Canada  consists  of 

judges. 

b.  The Court  of  Canada  hears  cases  in  which 

patents  and  copyrights  are  concerned. 

c.  In  Alberta  there  are Provincial  Court  base 

points. 

d.  In  Alberta,  Provincial  Court  judges  may  try  civil  cases  where  the 

amount  claimed  in  debt  or  damages  does  not  exceed  $ 

e.  The Court  has  jurisdiction  over  wills  and 

estates. 
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f.  The  opinions  of  judges  must  be  founded  not  on  what  people  want, 

but  rather  on  the  . 

g.  can  issue  warrants  and  summonses. 

h.  Court look  after  security  within  the  civil 

court. 

i.  The  Supreme  Court  of  Canada  sits  in  the  city  of 


j.  The  two  parts  of  the  Federal  Court  of  Canada  are  the  Appeal  Division 
and  the Division. 


Check  your  answers  by  turning  to  the  Appendix,  Section  3:  Extra  Help. 


Enrichment 

Most  court  proceedings  are  open  to  the  public.  Find  out  when  and  where 
trials  are  held  in  your  community  and  make  a point  of  attending  a few.  You 
can  learn  a lot,  and  you  just  may  find  it  to  be  a fascinating  experience.  Some 
people  get  into  the  habit  of  attending  court  regularly.  Where  else  can  you  see 
true-life  drama  unfold  in  full  public  view? 


Conclusion 

Canada  has  a complex  though  highly  effective  system  of  courts  dealing  with 
both  public  and  private  law.  The  lowest  courts  in  the  hierarchy  are  the  courts 
of  first  instance.  Next  come  the  courts  of  appeal.  Finally,  at  the  top  sits  the 
Supreme  Court  of  Canada. 

Most  Canadians  are  proud  of  their  court  system;  they  feel  that  the  judges  are 
honest  and  try  to  be  wise  and  impartial  and  that  the  laws  are  just  and 
administered  fairly.  This  is  important  because  the  role  of  the  judiciary  in  our 
system  of  government  is  especially  significant  since  our  constitution  is  not 
entirely  written.  A good  deal  of  it  is  judge-made,  in  the  sense  that  the  judges 
on  the  bench  do  not  have  a complete  code  of  laws  to  administer  for  every 
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case  that  comes  before  the  courts.  Though  there  is  a criminal  code  that  covers 
criminal  offences,  there  are  no  comparable  codes  for  civil  actions  or 
constitutional  cases.  In  these  instances,  a judge  has  recourse  to  English 
common  law.  The  judge  in  such  a situation  refers  back  to  decisions  in  the 
nearest  similar  cases  and  interprets  the  dispute  in  the  light  of  these  previous 
decisions.  In  this  process  judges  are  really  making  law,  and  in  cases  affecting 
the  constitution,  this  role  is  obviously  of  prime  importance  because  the 
constitution  is  not  necessarily  what  is  written  in  black  and  white  but,  in 
effect,  what  the  judges  say  the  words  mean. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  3. 
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The  Courts  at  Work 


B y now  you  should  have  a good  idea  of  how  our  system  of  courts  is 
structured.  But  do  you  know  what  goes  on  inside  them?  This  is  what 
you'll  be  examining  in  Section  4. 

After  completing  this  section,  you  should  be  able  to 

• describe  the  procedures  followed  in  both  criminal  and  civil  trials 

• describe  the  various  remedies  courts  can  present  to  correct  wrongs 

• distinguish  between  the  different  types  of  damages  that  courts  may 
award 
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Activity  1:  Procedures  in  Civil  and  Criminal  Cases 

Difference  Between  Civil  and  Criminal  Wrongs 

The  differences  between  civil  and  criminal  law  have  been  explained  to  you. 
Here  is  a more  detailed  description  of  the  differences  between  the  two  types 
of  procedures. 


A civil  procedure  is  one  having  as  its  purpose  the  enforcement  of  some  right 
claimed  by  the  plaintiff  against  the  defendant,  such  as 

• the  recovery  of  a debt 

• the  specific  performance  of  a contract 

• the  injunction  (command)  against  a threatened  injury 

• the  recovery  of  damages  (money  designed  to  compensate  for  an  injury 
committed) 


A criminal  procedure  is  one  having  as  its  purpose  the  punishment  of 
defendants  by  the  authorities  for  some  act  of  which  they  are  accused. 

It  is  often  the  case  that  the  same  wrong  is  subject  to  both  civil  and  criminal 
proceedings;  for  example,  assault,  libel,  theft,  and  vandalism  are  wrongs  of 
this  kind.  In  such  cases  a person  can  be  prosecuted  twice  - once  by  the 
authorities  in  a criminal  trial  and  once  by  the  person  wronged  in  a civil  action 
in  an  attempt  to  get  compensation. 

Generally,  in  all  cases  the  civil  and  criminal  remedies  are  separate. 

The  wrongdoer  may  be  punished  criminally  by  imprisonment  or  a fine,  for 
example,  and  may  also  be  compelled  in  civil  action  to  pay  damages  or  make 
restitution  (repayment)  to  the  injured  person. 
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Assault  is  both  a civil  and  a criminal  wrong. 


Crime:  an  act 
forbidden  by  law  and 
for  which  the  state  has 
the  power  to  punish 


A crime  is  an  act  forbidden  by  law  and  for  which  the  state  has  the  power  to 
punish.  The  Criminal  Code,  a federal  statute,  contains  the  bulk  of  criminal 
offences  that  exist  in  Canada. 

In  civil  cases,  wrongdoers  are  not  generally  punished;  they  only  suffer  as 
much  as  is  necessary  to  make  good  the  wrong  they  have  done. 


The  person  who  has  suffered  gets  a definite  benefit  from  the  law,  or  at  least 
avoids  a loss. 


On  the  other  hand,  in  the  case  of  crimes,  the  main  object  of  the  law  is  to 
punish  wrongdoers.  This  is  meant  in  part  to  give  them  and  others  a strong 
inducement  not  to  commit  the  same  or  similar  crimes,  in  part  to  reform  them, 
and  in  part  to  satisfy  the  public  sense  that  wrongdoing  ought  to  meet  with 
punishment.  But  this  punishment  does  not  directly  benefit  the  person 
injured.  If  a fine  is  ordered,  it  goes  to  the  state.  If  the  guilty  person  is 
imprisoned,  the  injured  party  (and  family)  may  feel  some  satisfaction,  but  the 
satisfaction  of  their  feelings  should  not  be  regarded  as  the  reason  for  the 
punishment. 
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In  all  cases  of  crime  the  law  treats  the  wrongdoing  as  not  merely  an  injury  to 
an  individual,  but  as  a matter  of  public  concern.  A person  who  suffers  a civil 
injury  need  not  sue  the  wrongdoers,  and  may  agree  not  to  sue  them. 
However,  when  a crime  has  been  committed,  the  person  injured  cannot 
prevent  proceedings  taking  place  to  punish  the  wrongdoer. 


So  if  I damage  your  property  or  break  a 
contract  with  you,  you  can  take  me  to 
court  in  a civil  action.  But  if  I break  a law  - 
say  I steal  your  car  - the  police, 
representing  the  state,  take  me  to  court  in 
a criminal  action. 


A 

That’s  right.  And  if  you  steal  my  car, 
after  the  criminal  case  is  over,  I 
might  take  you  to  court  again  in  a 
civil  action  to  get  you  to  pay  for  any 
damage  you  did  to  my  car  and  other 
expenses  you  caused  me. 

) 
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Clearly  explain  the  difference  between  a civil  wrong  and  a criminal  wrong. 


r 


Check  your  answer  by  turning  to  the  Appendix,  Section  4:  Activity  1 . 


Activity  2:  Procedure  in  Civil  Cases 


The  first  step  in  a civil  case  is  usually  an  interview  between  a lawyer  and  a 
client.  The  client  should  give  the  lawyer  a full  and  frank  account  of  all  the 
facts,  both  favourable  and  unfavourable.  It  is  on  the  basis  of  the  client's 
account  that  the  lawyer  must  advise  the  client  as  to  the  client's  legal  rights 
and  duties  and  what  steps  should  be  taken  to  enforce  or  defend  a claim. 


Plaintiff:  the  person 
who  begins  legal 
proceedings  in  a civil 
case  — the 
complaining  party 


Defendant:  the  person 
against  whom  a 
plaintiff  begins  a legal 


action 


In  civil  cases  the  injured  party  must  initiate  legal  proceedings.  This  person  is 
called  the  complaining  party  or  the  plaintiff.  The  plaintiff  starts  an  action  or 
lawsuit  because  of  a belief  that  another  party,  called  the  defendant,  owes 
something,  or  should  do  something,  or  should  stop  doing  something. 

When  lawyers  advise  their  clients  that  they  have  a course  of  action,  the 
clients  must  decide  whether  to  take  the  case  to  court.  In  many  instances 
lawyers  advise  their  clients  to  settle  the  case  out  of  court. 

For  example,  a plaintiff  may  have  an  excellent  case,  but  the  amount  involved 
is  relatively  small  or  the  uncertainty  of  collecting  a large  sum  may  make  a 
lawsuit  unwise.  Sometimes,  as  when  business  or  social  relationships  are 
involved,  it  may  be  better  not  to  pursue  (or  resist)  a claim,  quite  apart  from 
the  legal  rights  of  the  parties  concerned. 
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In  a civil  case  the  parties  may  settle  their  differences  out  of  court  at  any  time 
until  the  case  is  concluded.  One  of  the  advantages  of  a settlement  out  of 
court  is  the  avoidance  of  court  costs,  which  the  loser  is  usually  required  to 
pay. 


Writ  of  summons: 
document  issued  by 
the  court  advising  a 
defendant  of  a 
plaintiff  s claim  and 
requiring  the 
defendant  to  enter  a 
defence 


X 


If  the  plaintiff  decides  to  pursue  the  claim  in  court,  a writ  of  summons  is 
issued,  generally  by  the  clerk  of  the  court  at  the  request  of  the  plaintiff.  The 
writ  of  summons  is  addressed  to  the  defendant.  It  sets  out  the  names  of  the 
parties  and  states  the  general  nature  of  the  plaintiffs  claim.  The  defendant  is 
required  to  enter  a defence  at  the  Court  Registry.  If  this  is  not  done  within  a 
prescribed  time  limit,  the  plaintiff  may  obtain  a judgement  by  default. 
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1 . Who  brings  a civil  wrongdoer  to  court? 


2.  Why  is  it  advisable  to  see  a lawyer  first? 


3.  Why  would  it  be  better  to  settle  out  of  court? 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  2. 


Pleadings:  the  initial 
exchange  of  documents 
between  a plaintiff  and 
a defendant 


If  the  defendant  enters  an  appearance  within  the  required  time  limits,  there 
occurs  an  exchange  of  documents  between  the  plaintiff  and  the  defendant. 
These  are  called  pleadings.  First,  the  plaintiff  sends  the  defendant  a 
statement  of  claim.  This  statement  of  claim  presents  in  detail  the 
circumstances  on  which  the  claim  is  based,  and  it  explains  how  the  plaintiff 
has  arrived  at  the  money  figure  asked  for. 


Statement  of  claim: 
a document  presented 
by  a plaintiff 
explaining  in  detail  the 
nature  of  his  or  her 
claim 


X 


The  defendant  replies  to  the  statement  of  claim  with  a detailed  defence.  In 
this  defence  the  defendant  might  do  any  or  all  of  the  following: 

• claim  that  the  events  did  not  occur  as  described  by  the  plaintiff 

• admit  that  the  events  occurred,  but  deny  that  there  was  anything 
wrongful  or  injurious  about  them 


• admit  that  the  events  occurred,  and  that  they  were  wrongful,  but  deny 
that  the  plaintiff  suffered  any  loss 
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What  do  you  mean  “any  or  all  of  the 
following”?  A defendant  can’t  say  at  the 
same  trial  that  an  event  never  occurred  and 
that  it  did  occur  but  it  was  an  accident.  The 
jury  would  know  the  defendant  was  lying. 


\ 

Not  always.  You  may  accuse  me  of 
hitting  you  in  a brawl,  for  instance.  I 
may  be  pretty  sure  I never  hit  you  - 
my  first  defence  - but  I’m  not 
positive.  Therefore,  my  second 
defence  is  that  even  if  I did  hit  you,  I 
didn’t  mean  to. 

J 


Discovery  of 
documents:  the 
process  whereby  one 
party  to  a case  is  able 
to  see  the  other  party's 
documents  before  the 
case  comes  to  trial 


Examination  for 
discovery:  the  process 
whereby  each  party 
may  be  cross-examined 
by  the  other  party's 
lawyer  before  the  case 
comes  to  trial 


The  defendant  might  also  lodge  a counterclaim  against  the  plaintiff,  or  may 
attempt  to  set  off  against  the  plaintiff's  claim  an  unpaid  amount  owing  by  the 
plaintiff.  The  plaintiff  may  then  prepare  a defence  to  the  defendant's 
counterclaim,  along  with  a reply  to  the  defendant's  defence.  After  all  of  these 
pleadings,  most  cases  will  be  settled  out  of  court. 

If  no  settlement  is  reached,  two  further  steps  called  the  discovery  of 
documents  and  the  examination  for  discovery  may  be  taken  to  determine 
facts  before  the  case  comes  before  a judge.  Either  the  plaintiff  or  the 
defendant  may  issue  a demand  for  the  discovery  of  documents,  that  is,  either 
party  may  demand  to  see  the  documents  that  may  be  introduced  in  evidence 
at  the  trial. 

Either  party  may  also  demand  an  examination  for  discovery,  whereby  each 
party  may  be  cross-examined  by  the  opposing  party's  lawyer.  The 
information  obtained  is  taken  down  in  writing  and  may  be  introduced  at  the 
trial.  Frequently,  as  a result  of  the  examination  for  discovery,  the  parties 
agree  to  settle  out  of  court  and  withdraw  the  case.  But  if  a settlement  cannot 
be  arrived  at,  the  case  will  go  to  trial  where  witnesses  may  be  called  to  give 
evidence  or  to  produce  documents. 
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In  certain  cases  the  court  may  be  assisted  by  a civil  jury.  Usually  in  civil 
actions,  however,  the  judge  is  sitting  alone.  The  judge  applies  the  facts  of  the 
case  to  the  law,  reaches  a decision,  and  gives  a judgement  along  with  the 
reasons  for  the  decision. 

In  a straightforward  case  judgement  is  given  immediately;  in  complicated 
cases  judgement  may  be  reserved  to  a later  date.  At  the  judge's  discretion, 
the  loser  may  be  ordered  to  pay  the  winner's  legal  expenses.  Rules  of  court 
establish  the  scale  of  costs,  which  includes  a lawyer's  reasonable  charge. 

The  loser  may  decide  to  appeal  the  case  to  a higher  court.  Most  cases  can  be 
appealed.  If  the  appeal  is  allowed,  the  court  of  appeal  may  confirm  or 
reserve  the  judgement  of  the  trial  court,  or  in  some  cases,  it  may  order  a new 
trial. 


I’ve  noticed  on  the  TV  news  that  almost 
every  time  a trial  ends  the  loser’s  lawyer 
says  right  away  that  an  appeal  will  be 
launched.  It  sure  can  become  a lengthy 
process! 


4.  Arrange  in  their  proper  order  the  following  steps  in  a legal  action  by 
putting  the  correct  number  in  each  blank. 

a.  The  plaintiff  files  a statement  of  claim. 

b.  An  examination  for  discovery  is  conducted. 

c.  The  clerk  of  the  court  issues  a writ  of  summons. 

d.  The  case  is  appealed. 

e.  The  defendant  files  a detailed  defence. 

f.  The  plaintiff  files  a defence  to  the  defendant's  counterclaim. 

g.  The  defendant  files  a counterclaim. 

h.  Judgement  is  given. 


r 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  2. 
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Activity  3:  Remedies  in  Civil  Actions 

Not  only  must  judges  decide  who  is  in  the  right  and  who  is  not;  they  also 
have  to  make  decisions  on  how  to  compensate  those  wronged  and  to  what 
degree  those  people  wronged  should  be  compensated. 


Types  of  Remedies 


There  are  a number  of  different  types  of  remedies  available  to  a judge, 
depending  on  the  type  of  case  and  the  desires  of  the  litigant  (plaintiff  or 
defendant)  in  whose  favour  judgement  has  been  given.  You  will  be  looking 
at  the  following  remedies: 


• injunctions 

• specific  performance 

• replevin 

• damages 


Injunction:  a court 
order  prohibiting  a 
party  to  an  action  from 
committing  an  act 


injunctions 

An  injunction  is  a court  order  prohibiting  one  of  the  parties  to  an  action  from 
committing  an  act  or  from  continuing  to  commit  an  act.  For  example,  Mr. 
Garcia  may  take  Ms.  Kennedy  to  court  to  stop  her  from  making  harassing 
phone  calls  to  him.  The  court  may,  among  other  things,  grant  an  injunction 
ordering  that  Ms.  Kennedy's  calls  be  stopped. 


Sometimes  judges  will 
grant  an  interim 
(temporary)  injunction 
before  they  have 
decided  a case  if  they 
believe  that  waiting 
would  have  injurious 
results.  If  an 
environmental  group, 
for  instance,  takes  a 
logging  company  to 
court  to  prevent  it  from 

logging  an  ecologically  sensitive  area  of  forest,  the  company  can  just  go  on 
logging  until  the  case  is  decided  - by  which  time  the  damage  will  be  done.  In 
such  a situation  the  judge  may  grant  an  injunction  preventing  the  logging 
until  the  case  is  decided. 
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Specific 

performance:  a legal 
remedy  requiring  that 
a party  to  an  action  do 
something 


Specific  Performance 

Specific  performance  is  essentially  the  opposite  of  an  injunction.  Rather 
than  prohibiting  an  act,  a judge  who  opts  for  specific  performance  orders  that 
one  party  to  an  action  do  something. 

This  sort  of  remedy  usually  occurs  in  contract  disputes  where  one  party  has 
failed  to  honour  its  contractual  obligations.  The  judge  can,  through  specific 
performance,  simply  order  the  party  to  fulfil  its  obligations. 


If  Mr.  Sing,  for  instance,  was  contracted  to  redecorate  Mr.  Germain's 
business  premises  but  failed  to  do  so  (or  failed  to  so  properly)  the  court  could 
simply  order  Mr.  Sing  to  do  the  job. 


Although  this  seems  to  be  an  obviously  simple  solution,  courts  have 
recourse  to  the  remedy  of  specific  performance  less  frequently  than  you 
might  think.  One  reason  for  this  can  be  seen  clearly  by  referring  again  to  the 
Germain  versus  Sing  case.  Having  faced  each  other  in  court,  it's  unlikely  the 
two  men  will  be  on  good  terms.  If  Mr.  Sing  is  forced  to  redecorate  Mr. 
Germain's  business  premises,  chances  are  he'll  do  less  than  his  best  work. 
Further,  Mr.  Germain  probably  won't  enjoy  working  with  him,  and  would 
rather  just  be  reimbursed  for  any  loss  of  business  due  to  Mr.  Sing's  failure  to 
honour  his  contract.  Mr.  Germain  can  then  approach  another  decorating  firm 
to  have  his  work  done. 


For  these  reasons  specific  performance  is  generally  not  a remedy  used  in 
cases  of  contracts  for  personal  services. 
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Replevin:  a remedy 
whereby  goods  are 
taken  from  a plaintiff 
and  given  to  a 
defendant 


Replevin 

In  certain  cases  the  plaintiff  may  seek  an  order  of  replevin.  To  obtain  such  a 
court  order,  the  plaintiff  must  post  a bond  (put  up  money)  with  the  court 
saying  that  the  defendant  has  goods  which  belong  to  the  plaintiff,  usually 
because  they  are  not  paid  for  or  have  been  unlawfully  taken.  The  court  will 
take  the  goods  from  the  defendant  and  return  them  to  the  plaintiff  on  the 
condition  that  the  plaintiff  will  continue  the  action  in  court  to  prove 
ownership  of  the  goods.  If  the  plaintiff  fails  to  win  the  case,  the  court  will 
give  the  goods  back  to  the  defendant. 


Damages:  money 
awarded  by  a court  to 
be  paid  by  the  loser  in 
a court  case  to  the 
winner 


Damages 

Damages  are  by  far  the  most  common  remedy  awarded  by  courts  in  civil 
actions.  Damages  is  a term  which  simply  means  that  a sum  of  money,  given 
by  the  losing  party  to  the  victor,  is  intended  to  compensate  for  losses  and 
suffering.  Though  the  awarding  of  damages  is  frequent,  determining  the 
precise  amount  is  very  difficult.  How  can  you  measure  a lost  arm  or  severe 
mental  suffering  in  terms  of  dollars  and  cents?  To  get  an  idea  of  how 
complicated  things  can  become,  here  is  a list  of  some  of  the  things  courts 
take  into  consideration  in  determining  damages  in  a personal  injury  case: 


• pain  and  suffering,  past  and  future 

• reduction  of  life  expectancy 

• cost  of  medical  care  not  covered  by  a provincial  health  plan 

• loss  of  future  income 

• loss  of  employment  and  present  income 

• inability  to  enjoy  the  social  amenities  of  life  (the  joys  of  life) 

• home  nursing 

• incidental  expenses  such  as  medical  checkups 

• cost  of  hiring  professional  financial  management  to  take  over  the 
plaintiffs  personal  affairs 

• psychiatric  treatment  to  try  to  overcome  mental  depression  from 
injuries  suffered 

• loss  of  consortium  with  spouse  (company,  affection,  and  sexual 
relations) 
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The  court  makes  every  attempt  to  be  fair  to  both  parties  in  assessing 
reasonable  damages.  If  the  defendant  feels  that  the  damages  are  excessive, 
the  case  may  be  appealed  to  a higher  court  to  have  the  damages  reduced  to 
an  acceptable  amount.  Liability  is  not  based  upon  unjust  enrichment  of  the 
plaintiff.  The  plaintiff  may  also  appeal  on  the  grounds  that  the  settlement  is 
too  low. 

In  attempting  to  lay  down  specific  rules  for  determining  what  constitutes  a 
valid  claim  for  economic  loss,  a multitude  of  problems  arise.  Most  courts 
agree  that  compensation  should  be  made  for  direct  loss,  that  is,  the  economic 
value  of  property  destroyed.  With  respect  to  property,  damages  will  not  be 
granted  for  depreciation  in  the  potential  selling  price  of  the  property,  only  for 
the  loss  actually  suffered.  Thus,  the  owner  cannot  sue  for  any  future  loss. 

The  negligent  party  must  replace  the  property  or  pay  a sum  equal  to  its 
present  market  value. 

Another  problem,  losses  of  an  indirect  nature,  arises  when  figuring  out  the 
cost  of  damage  done.  For  example,  suppose  I operate  a moving  and  storage 
company  and  you  negligently  damage  one  of  my  trucks.  You  agree  to  repair 
the  damage,  but  it  will  take  four  weeks.  Do  you  also  owe  me  the  lost  profits 
the  truck  would  have  earned?  If  I have  to  lay  off  the  truck  driver  due  to  lack 
of  work,  can  the  driver  sue  you  for  lost  wages?  Can  I rent  a truck  at  your 
expense?  Can  I hold  you  liable  if  I am  unable  to  complete  a moving  contract 
because  of  the  loss  of  the  truck  and  the  other  party  sues  me  for  breach  of 
contract?  These  questions  illustrate  the  problems  that  may  arise.  Solutions 
vary  from  one  jurisdiction  to  another. 
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Special  damages: 
damages  intended  to 
compensate  for  out-of- 
pocket  expenses  and 
loss  of  earnings 


General  damages: 
damages  meant  to 
compensate  for  pain 
and  suffering 


Punitive  damages: 
damages  intended  to 
punish  a wrongdoer  in 
a civil  action 


Nominal  damages: 
damages  of  a negligible 
amount  awarded  when 
no  real  loss  has  been 
incurred 


In  general,  damages  can  be  classified  in  four  ways: 

• special  damages 

• general  damages 

• punitive  damages 

• nominal  damages 

Special  damages  are  intended  to  compensate  for  out-of-pocket  expenses  and 
loss  of  earnings  incurred  up  to  the  trial  date.  In  awarding  special  damages, 
the  basic  principle  of  assessment  is  to  place  the  victims  in  the  same  financial 
position,  as  far  as  this  can  be  done  by  an  award  of  money,  in  which  they 
would  have  been  had  the  event  never  occurred. 

General  damages  represent  compensation  for  pain  and  suffering;  if  the 
injuries  suffered  lead  to  continuing  or  permanent  disability,  compensation 
must  also  be  given  for  a loss  of  earning  power  in  the  future. 

Punitive  damages,  though  awarded  to  a victim,  are  intended  to  punish  the 
wrongdoer  rather  than  compensate  the  injured  party.  In  this,  then,  they  fly  in 
the  face  of  the  usual  rule  that  in  civil  cases  the  intention  is  to  compensate 
those  wronged  rather  than  punish  wrongdoers. 

Punitive  damages  are  generally  awarded  when  the  wrongdoer's  conduct  is 
so  high-handed  and  arrogant  that  the  court  feels  he  or  she  should  receive  a 
punishment  over  and  above  what  is  required  to  compensate  the  victim. 

Nominal  damages  are  damages  of  a very  small  (negligible)  amount  awarded 
when  someone's  rights  have  clearly  been  violated  but  no  real  loss  has  been 
incurred.  Plaintiffs  sometimes  resort  to  the  courts  just  to  prove  a point  or 
establish  their  positions.  Money,  not  being  an  issue,  is  awarded  only  in  a 
nominal  amount. 
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\ 

I wouldn’t  think  people  would  go  to  all 
the  trouble  of  bringing  a case  to  court 
just  on  principle  very  often. 

J 


No,  but  it  does  happen.  Very 
wealthy  people  - celebrities  for 
example  - might  take  someone  to 
court  for  spreading  a slanderous 
story  when  they  aren’t  the  least  bit 
interested  in  the  financial  settlement. 
Rather,  they  want  the  truth  made 
known  and  their  names  cleared. 


Insurance  for  Compensation 

All  this  talk  of  damages  and  compensation  has  no  doubt  made  you  wonder 
what  happens  if  the  person  who  is  required  to  pay  money  to  an  injured  party 
simply  doesn't  have  it  to  pay.  If  you've  paid  attention  to  the  size  of  some  of 
the  settlements  in  recent  court  cases,  you  may  well  wonder  if  anyone  can  pay 
up. 


Garnisheeing  Wages 


Garnishee:  take 
money  from  a person 
by  court  authority  and 
give  it  to  another  to 
pay  a debt 


There  are,  of  course,  solutions  to  the  problem  of  compensation.  One  is  to 
garnishee  the  wages  or  salary  of  the  person  who  is  to  pay  damages.  This 
means  simply  that  a certain  amount  of  money  will  be  taken  off  that  person's 
paycheque  on  a regular  basis  and  given  to  the  wronged  party,  until  the  debt 
is  paid. 
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\ 

Nasty,  but  effective! 

J 


Insurance 

Another  solution  to  the  problem  of  compensation  is  the  use  of  insurance.  As 
you  no  doubt  know,  in  Alberta  any  licensed  motor  vehicle  must  be  properly 
insured.  This  means  that  if  an  injury  to  the  property  or  person  of  another 
individual  is  caused  by  that  motor  vehicle,  the  insuring  company  will  pay  the 
injured  party  up  to  the  amount  specified  in  the  policy.  This  helps  ensure  that 
an  injured  party  will  indeed  by  compensated  for  losses,  regardless  of  the 
financial  situation  of  the  person  responsible  for  those  losses. 

Private  motor  vehicle  insurance  is  no  doubt  the  type  of  insurance  used  most 
frequently  to  compensate  injured  parties  in  the  courts  but  there  are  other 
varieties.  The  sampling  that  follows  will  give  you  an  idea  of  what's  available. 

Motor  Vehicle  Claims  Fund 

Sometimes  a vehicle  is  illegally  uninsured.  That's  when  the  Motor  Vehicle 
Claims  Fund  comes  into  pay.  This  is  a fund  set  up  by  the  Motor  Vehicle 
Claims  Act.  It  provides  money  for  injuries  or  property  damage  sustained 
when  a person  is  involved  in  an  accident  with  an  uninsured  driver.  Very 
generally,  the  fund  administrator  will  pay  out  the  claim  and  then  attempt  to 
recover  that  money  from  the  uninsured  driver.  If  repayment  is  not  made, 
there  is  authority  under  the  act  to  suspend  the  uninsured  driver's  licence 
until  repayment  is  made. 


i 
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Crimes  Compensation  Board 

Help  is  available  to  the  innocent  victims  of  crimes  of  violence  in  Alberta.  The 
Crimes  Compensation  Board,  established  by  the  Province  of  Alberta,  can  pay 
for  most  expenses  that  result  directly  from  violent  crimes.  In  hearings  held 
throughout  the  province,  the  board  reviews  each  applicant's  claim  and 
decides  on  the  amount  and  type  of  compensation  it  can  award. 

To  be  eligible  for  compensation,  a person  must  suffer  some  direct  personal 
injury  as  the  result  of  a crime  of  violence.  These  crimes  include  such  things 
as  assault,  wounding  with  intent,  murder  and  attempted  murder,  robbery, 
dangerous  use  of  firearms,  criminal  negligence,  manslaughter,  arson,  and 
indecent  assault. 

Injuries  may  be  suffered  by  an  innocent  victim  while  aiding  a police  officer  or 
preserving  the  peace.  In  addition,  the  dependants  of  anyone  killed  in 
situations  like  those  described  may  also  apply  to  the  board  for  an  award  to 
cover  funeral  expenses  and  loss  of  support. 

The  board  must  receive  the  claim  within  one  year  of  the  injury  or  death,  and 
all  details  must  have  been  reported  to  the  police  within  a reasonable  time 
following  the  incident. 


Workers'  Compensation 

Each  of  the  Canadian  provinces  has  a Workers'  Compensation  Act.  In  any 
occupation  to  which  the  act  applies,  workers  who  sustain  personal  injury  by 
an  accident  arising  out  of  and  in  the  course  of  their  employment,  or  who  are 
disabled  by  specified  industrial  diseases,  are  entitled  to  compensation. 

The  Workers'  Compensation  Board  has  the  duty  and  power  to  inspect  all 
places  of  employment  to  see  that  all  machinery  and  appliances  are  safe,  that 
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proper  safety  precautions  are  taken  to  prevent  accidents  and  that  the  safety 
appliances  prescribed  by  law  are  in  use,  or  to  determine  what  more  suitable 
safety  devices  are  necessary.  If  an  employer  fails,  neglects,  or  refuses  to 
install  safety  devices,  the  place  of  employment  may  be  closed  by  order  of  the 
board,  or  other  penalties  can  be  imposed. 

Employers  are  required  to  contribute  to  what  is  known  as  the  Accident  Fund, 
and  compensation  and  medical  aid  to  injured  workers  are  paid  by  the 
Workers'  Compensation  Board  out  of  this  fund.  No  contributions  from 
employees,  either  directly  or  indirectly,  are  permitted.  All  claims  for 
compensation  are  received  and  decided  by  the  Workers'  Compensation 
Board,  whose  decision  is  final. 

In  Alberta,  the  Workers'  Compensation  Board  must  consist  of  at  least  three 
members.  The  board  has  full  and  final  jurisdiction  to  determine  the  amount 
of  compensation,  and  pay  the  amount  due  to  workers  or  their  dependants. 
No  appeal  to  the  courts  is  provided  for  in  the  act.  In  other  words,  matters 
involving  workers'  compensation  are  seldom  decided  in  court;  rather,  the 
Workers'  Compensation  Board  has  full  jurisdiction  in  this  matter. 


If  workers  are  killed  or  disabled 
because  of  their  own  carelessness 
they’ll  still  be  compensated. 
However,  if  they  were  engaging  in 
willful  misconduct  of  a serious  sort 
they  probably  won’t  be  so  lucky. 


J 
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1 . Match  the  definitions  on  the  left  with  the  remedies  on  the  right  by  putting 
the  correct  Roman  numeral  from  the  right-hand  column  in  the  spaces  in 
the  left-hand  column. 


a.  a remedy  whereby  the 
defendant  must  return  property 
to  the  plaintiff 

b.  a negligible  amount  of  money 
awarded  a plaintiff 

c.  a court  order  requiring  a party 
in  a court  action  to  stop  doing 
something 

d.  money  awarded  a plaintiff  for 
pain  and  suffering 

e.  a remedy  whereby  a defendant 
is  required  to  perform  an  action 

f.  money  awarded  a plaintiff  in 
order  to  punish  the  defendant 

g.  money  awarded  a plaintiff  for 
out-of-pocket  expenses 


i.  injunction 

ii.  specific  performance 

iii.  replevin 

iv.  special  damages 

v.  general  damages 

vi.  punitive  damages 

vii.  nominal  damages 


2.  Briefly  describe  one  type  of  insurance  system  available  to  Albertans  to 
compensate  them  for  injuries  suffered. 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  3 
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Activity  4:  Procedure  in  Criminal  Cases 

Types  of  Crime 

The  procedure  in  criminal  cases  depends  upon  the  class  of  crime  involved. 

Crimes  may  be  divided  into  two  classes: 

• summary  conviction  offences  ...  These  are  less  serious  crimes  for  which 
an  accused  appears  before  a provincial  judge  for  trial.  You  may  be 
familiar  with  the  American  term  misdemeanors,  which  is  generally 
equivalent  to  summary  conviction  offences. 

• indictable  offences  ...  These  are  more  serious  crimes  (equivalent  to 
American  felonies)  such  as  kidnapping,  murder,  and  armed  robbery. 
They  are  generally  punishable  by  confinement  in  a federal  penitentiary. 


Criminal  Courts  and  the  Trial  Process 

As  youTl  see,  the  trial  process  differs  depending  upon  the  type  of  crime  in 
question.  The  hierarchy  of  courts,  however,  remains  the  same.  The  diagram 
that  follows  illustrates  this  hierarchy  and  the  pathway  an  accused  makes 
through  the  court  system. 


Law  20 


152 


Module  1 - Section  4 


The  Criminal  Trial  Process  in  Alberta 


The  Arrest 


Search  warrant:  a 
document  issued  by  a 
justice  of  the  peace 
allowing  police  to 
search  the  home  and/or 
belongings  of  a suspect 

\ 


When  a crime  is  alleged  to  have  been  committed,  a search  warrant  may  be 
issued  to  the  police  by  a justice  of  the  peace.  The  search  warrant  sets  out 
things  to  be  searched  for,  the  place  where  they  are  alleged  to  be,  and  the 
grounds  for  believing  that  an  offence  has  occurred. 
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Summons:  a written 
order  issued  by  a 
justice  of  the  peace  or  a 
judge  requiring  a 
person  (most  often  an 
accused)  to  appear  in 
court 


In  most  cases,  however,  a search  warrant  is  unnecessary  as  there  is  sufficient 
evidence  at  hand  to  proceed  without  further  investigation.  A summons  is 
issued  in  cases  where  the  offence  is  not  serious  and  the  accused  is  likely  to 
appear  in  court  if  required.  A summons  is  a written  order  of  a justice  of  the 
peace  or  a judge  requiring  the  accused  to  appear  at  a specified  time  and  place 
to  answer  the  charge  stated  in  the  summons. 


Warrant  for  arrest:  a 
written  order  by  a 
justice  of  the  peace  or  a 
judge  ordering  the 
police  to  arrest  an 
accused  and  bring  that 
person  in  to  answer  the 
charge 


If  it  is  a serious  charge,  a warrant  for  arrest  will  be  issued.  This  is  a written 
order,  addressed  to  the  police  by  a justice  of  the  peace  or  a judge,  ordering 
the  police  to  arrest  the  accused  and  bring  him  or  her  before  a justice  of  the 
peace  or  a judge  to  answer  to  the  charge. 

The  police  may  arrest  without  a warrant  any  persons  who  have  committed  an 
indictable  offence,  or  who  on  reasonable  and  probable  grounds  the  police 
believe  have  committed  or  are  about  to  commit  an  indictable  offence,  or  any 
persons  they  find  committing  a criminal  offence. 


The  police  must  tell  arrested  persons  immediately  why  they  are  being 
arrested.  They  must  also  tell  them  that  they  are  not  compelled  to  make  a 
statement  to  the  police,  but  that  if  they  do  make  a statement,  it  will  be  used  as 
evidence  in  court.  The  police  must  give  arrested  persons  an  opportunity  to 
get  in  touch  with  a lawyer. 
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Although  arrested  persons  are  entitled  to  be  told  why  they  are  being  arrested, 
there  are  times  when  an  explanation  is  not  necessary  or  when  it  is 
impractical,  such  as  when  individuals  are  caught  in  the  act  of  committing  a 
crime  and  it  is  reasonable  to  believe  that  they  already  know  the  facts  for 
which  they  are  arrested,  or  when  it  is  necessary  to  arrest  a violent  criminal. 

Generally  speaking,  persons  have  the  right  to  remain  silent  when  being 
questioned  by  police.  There  are,  however,  a few  exceptions.  For  example, 
when  individuals  are  found  trespassing,  they  might  be  required  by  the  police 
to  identify  themselves.  Another  example  is  a provision  of  The  Highway  Traffic 
Act  which  requires  a statement  to  be  made  under  certain  conditions  when  an 
accident  has  occurred. 
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The  Criminal  Trial 
Types  of  Trials 

When  the  accused  are  charged  with  a summary  conviction  offence,  they 
receive  a summary  trial,  generally  before  a provincial  court  judge.  Some 
offences  (such  as  petty  theft,  disturbing  public  worship,  cruelty  to  animals, 
and  some  offences  committed  in  the  operating  of  automobiles)  are  always 
dealt  with  by  summary  trial.  The  outcome  of  the  summary  trial  will  be  an 
acquittal  or  a conviction;  in  the  latter  event  those  accused  will  receive 
sentences.  Sentences  may  be  suspended  sentences,  fines,  imprisonment,  or 
both  fines  and  imprisonment. 

Where  the  accused  are  charged  with  an  indictable  offence  that  is  not 
considered  too  serious  (such  as  common  assault  and  certain  driving  offences) 
they  may  have  the  choice  of  a "speedy  trial"  before  a provincial  judge,  a trial 
before  a judge,  or  a trial  by  a court  composed  of  a judge  and  a jury.  The 
accused  must  decide  what  type  of  trial  they  want  before  the  preliminary 
hearing  goes  ahead.  If  they  choose  trial  by  a provincial  judge,  there  is  no 
need  for  a preliminary  hearing.  Generally  speaking,  the  speedy  trial  applies 
only  to  offences  for  which  the  penalty  is  a sentence  of  less  than  five  years. 

When  persons  are  charged  with  an  indictable  offence,  except  where  they 
choose  a speedy  trial  before  a provincial  judge,  the  course  of  action  has  two 
stages: 

• the  preliminary  hearing 

• the  actual  trial 
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1 . Briefly  define  the  following  terms: 

a.  demand  for  discovery:  


b.  examination  for  discovery: 


c.  pleadings: 


d.  statement  of  claim: 


e.  summary  conviction  offence: 


f.  summons: 


g.  writ  of  summons: 


h.  indictable  offence: 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  4. 
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The  Preliminary  Hearing 


The  purpose  of  the  preliminary  hearing  is  to  determine  whether  there  is 
reasonable  cause  for  bringing  the  accused  to  trial. 

Note:  The  terms  provincial  judge  and  magistrate  are  often  used  interchangeably 
in  news  reports. 


The  preliminary  hearing  takes  place  before  a provincial  judge.  At  this  point 
the  accused  are  not  on  trial;  their  liberty  is  not  in  danger  at  this  point.  The 
judge  does  not  determine  whether  the  accused  are  guilty  or  innocent.  If  on 
the  evidence  at  the  preliminary  hearing  the  judge  is  of  the  opinion  that  there 
is  no  case  against  the  accused,  the  charge  is  dismissed. 


Bail:  security,  money, 
or  rights  to  property, 
posted  by  the  accused, 
or  someone  acting  for 
them,  as  a guarantee 
that  they  will  appear  in 
court  to  face  trial  at  the 
time  set  by  the  court 


If  the  judge  thinks  there  is  a case,  the  accused  are  committed  to  trial.  Until 
the  trial  the  accused  will  be  kept  in  custody  or  released  on  bail,  as  the  court 
decides.  In  making  this  decision  the  character  and  circumstances  of  the 
accused  and  the  nature  of  the  offence  will  be  taken  into  account. 


The  Actual  Trial 

The  trial  may  be  before  a judge,  or  before  a court  composed  of  a judge  and  a 
jury.  If  it  is  held  before  a judge  sitting  alone,  the  judge  hears  the  case  and 
decides  the  guilt  or  innocence  of  the  accused.  If  innocent,  the  accused  is 
acquitted;  if  guilty,  the  judge  pronounces  sentence. 


In  a jury  trial  the  judge  presides  over  the  conduct  of  the  trial.  The  accused's 
fate  is  in  the  hands  of  a jury.  After  the  evidence  is  in  and  the  defence  and 
prosecution  lawyers  have  addressed  the  court,  the  judge  sums  up  the 
evidence  and  instructs  the  jury  as  to  the  kind  of  finding  it  must  make.  The 
jury  then  retires  to  consider  all  it  has  heard;  it  must  find  the  accused  guilty  or 
innocent. 


Prosecutor:  a lawyer 
who  represents  the  state 
against  the  accused ... 

In  Canada  prosecutors 
are  called  Crown 
prosecutors. 


Counsel  for  the 
defence:  a lawyer 
representing  the 


The  responsibility  of  the  prosecutor,  more  correctly  known  as  the  Crown 
prosecutor,  is  to  put  before  the  court  the  case  against  the  accused.  It  is  the 
duty  of  the  lawyer  for  the  defence,  more  correctly  called  the  counsel  for  the 
defence,  to  put  forward  every  possible  defence  available  to  the  accused.  The 
accused  may  have  committed  the  act  with  which  they  are  charged  but  they 
may  have  available  a defence  such  as  self-defence,  provocation,  or  insanity. 
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A brief  outline  of  the  formal  procedure  used  in  criminal  courts  is  as  follows: 

• The  prosecution  attorney  introduces  witnesses  who  are  expected  to 
prove  the  commission  of  the  alleged  crime.  These  witnesses  are  cross- 
examined  by  the  accused  or  their  lawyer  in  an  attempt  to  weaken  the 
prosecution's  case  by  casting  doubt  on  the  accuracy  of  the  witnesses' 
statements. 

• The  defence  calls  its  own  witnesses  who  answer  the  questions  of  the 
accused  or  their  lawyer.  These  witnesses  are  subject  to  cross- 
examination  by  the  prosecution. 

• The  prosecution  and  the  defence  make  their  arguments  to  the  court. 

• The  judge  summarizes  the  evidence  and  instructs  the  jury  (if  there  is 
one)  as  to  the  verdicts  it  may  make. 

• The  verdict  is  given  by  the  jury  or  judge. 

• If  the  accused  are  found  guilty,  the  judge  imposes  sentence. 

The  conviction  by  a judge  or  a jury  may  be  appealed  on  the  grounds  that  the 
verdict  was  unreasonable  or  that  there  was  a wrong  decision  on  some  point 
of  law.  If  the  court  allows  the  appeal,  it  may  quash  (nullify)  the  conviction 
and  acquit  the  accused  or  direct  a new  trial  as  it  sees  fit.  Sometimes  it  is  the 
sentence  that  is  appealed  (i.e.,  the  accused  admit  guilt  but  feel  that  the 
punishment  is  unfair);  and  if  the  appeal  is  allowed,  the  punishment  may  be 
modified  or  increased. 
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Adjournment 

Neither  the  defence  nor  the  prosecution  is  forced  to  bring  its  case  to  trial 
before  it  is  ready  to  do  so.  With  their  duty  to  assure  the  fairest  possible  trial, 
judges  will  normally  accept  a variety  of  good  reasons  for  postponing  a case. 
By  this  procedure,  termed  an  adjournment,  a case  may  be  kept  out  of  the 
courts  for  weeks,  months,  and  even  years.  However,  an  adjournment  cannot 
be  sought  by  either  the  Crown  (the  prosecutor)  or  the  defence  simply  to  delay 
the  process  of  law. 

Judges  may  grant  an  adjournment  because  more  time  is  needed  to  prepare 
arguments  or  because  witnesses  may  be  unavailable  until  a later  date. 

Judges  may  postpone  sentencing  until  they  have  received  reports  from 
probation  officers.  These  reports  can  assist  judges  in  determining  what  the 
most  appropriate  sentence  might  be.  For  instance,  a study  into  the  offenders' 
backgrounds  and  present  family  situations  might  influence  judges  to  release 
prisoners  on  probation  rather  than  send  them  to  jail.  In  a difficult  case, 
especially  where  fine  points  of  law  have  been  argued  by  counsel  (the 
lawyers),  judges  may  simply  require  extra  time  to  consult  legal  authorities  or 
just  to  think  the  matter  over. 


Family  situations  can  influence  a judge's  decision. 
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Long,  exhaustive,  and  expensive  delays  in  the  judgement  of  an  action  (a  case) 
are  caused  also  by  the  sheer  volume  of  cases  before  the  courts.  The  longest 
delays  occur  in  the  higher  courts,  particularly  in  the  provincial  appeal  courts 
and  the  Supreme  Court  of  Canada.  Even  at  the  best  of  times,  a trial  before  a 
high  court  can  be  delayed  because  these  courts  sit  only  for  limited  periods 
during  the  year. 

Long  delays  can  also  have  an  effect  on  the  cases  themselves.  The  defence 
may  sometimes  succeed  in  having  a case  dropped  for  want  of  prosecution 
(for  example,  if  a key  witness  dies  or  moves  out  of  the  country).  Further 
delay  in  the  final  settlement  of  a case  can  arise  from  the  right  of  appeal  that 
convicted  persons  may  exercise  even  though  justice  appeared  to  have  been 
done  in  the  lower  court. 


But  doesn’t  that  favour  rich  people? 

If  they  have  enough  money  to  keep 
appealing,  they  can  stay  out  of  jail  for 
a long  time. 


Yes,  there  is  a bit  of  a problem 
there.  It’s  true  that  people  who  can’t 
afford  the  legal  costs  often  simply 
have  to  accept  the  verdict  of  a lower 
court  and  go  to  jail  if  that’s  their 
sentence. 
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The  Jury 

A jury  is  a panel  of  ordinary  citizens  called  to  determine  a cause  and  render  a 
verdict  in  a court  of  law.  However,  given  a choice,  the  tendency  seems  to  be 
for  a defendant  to  choose  trial  by  judge  alone  when  permitted.  This  reflects 
the  present  belief  that  the  Court  (i.e.,  a judge)  is  likely  to  be  more  liberal  than 
the  general  population. 

Certain  individuals  are  exempt  from  jury  duty;  these  include  members  of 
federal  and  provincial  governments,  judges,  police,  the  clergy,  lawyers, 
doctors,  members  of  the  media,  members  of  the  Canadian  Armed  Forces,  and 
people  employed  in  some  essential  services.  Jurors  are  drawn  from  either 
tax-assessment  roles  or  voter's  lists  and  are  paid  a fee  for  each  day  they  serve 
the  court;  in  addition,  they  are  sometimes  granted  travelling  expenses.  Both 
the  prosecution  and  defence  have  the  right  to  challenge  jurors  for  partiality  or 
to  complain  that  the  jury  was  not  properly  and  fairly  selected.  Anyone  who 
is  seen  to  be  prejudiced  for  or  against  the  accused  will  not  be  allowed  to 
serve. 


In  Alberta  a jury  in  a criminal  proceeding  is  composed  of  twelve  members 
while  in  civil  proceedings  it  is  made  up  of  only  six. 

2.  What  two  things  may  be  appealed  in  a criminal  case? 


3.  What  might  influence  a judge  to  postpone  a sentence? 


4.  In  what  way  can  it  be  said  that  the  appeal  process  favours  wealthy 
people? 


C 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Activity  4. 
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Follow-up  Activities 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it  is 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding 
of  the  concepts,  it  is  recommended  that  you  do  the  Enrichment. 


Extra  Help 

A Brief  Summary 

Since  law  falls  into  the  two  broad  categories  of  civil  law  and  criminal  law,  the 
procedures  followed  by  the  courts  are  similarly  divided.  In  civil  cases  a 
plaintiff  begins  a legal  action  against  a defendant  in  order  to  do  such  things 
as  recover  a debt,  enforce  a contract,  or  recover  damages  for  an  injury.  In 
criminal  cases,  the  state  authorities  take  an  accused  to  court. 

Criminal  cases  proceed  differently  depending  on  the  sort  of  crime  committed. 
Crimes  can  be  broadly  classified  into  two  types: 

• summary  conviction  offences 

• indictable  offences 

Summary  conviction  offences  are  crimes  of  a minor  nature  - e.g.,  petty  theft, 
common  assault,  and  causing  a public  disturbance.  Such  offences  are  tried 
relatively  quickly  and  simply  before  a magistrate.  By  contrast,  indictable 
offences  involve  much  more  elaborate  legal  procedures.  In  the  case  of  less 
serious  indictable  offences,  an  accused  must  decide  whether  to  be  tried  by  a 
magistrate,  judge,  or  judge  and  jury.  More  serious  indictable  offences 
involve  no  such  choice,  and  those  accused  of  such  crimes  must  go  through 
the  full  trial  procedure. 

In  civil  cases  a variety  of  remedies  is  available  to  right  a perceived  wrong,  the 
most  common  being  the  awarding  of  damages  to  the  injured  party.  There  are 
a number  of  insurance  plans  available  to  help  ensure  that  those  wronged  can 
be  adequately  compensated. 

Now  fill  in  the  blanks  in  the  following  sentences. 

1 . Sometimes  the  same  wrong  is  subject  to  both  civil  and 

proceedings. 


2.  Under  civil  law,  the  person  who  has  suffered  gets  a definite 

from  the  law,  or  at  least  avoids  a loss. 
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3.  The  police  must  give  an  arrested  person  the  opportunity  to  contact  a 

4.  Generally  speaking,  persons  have  the  right  to  remain 

when  being  questioned  by  the  police. 

5.  It  is  possible  to  appeal  the  imposed  by  the 

court  rather  than  the  verdict  itself. 

6.  In  Alberta  a jury  in  civil  cases  is  composed  of 

members. 

7.  Prospective  members  of  a jury  may  be  challenged  on  the  grounds  that 

they  are . 

8.  The  person  who  initiates  a civil  action  is  called  the 

and  the  defending  party  is  called  the 


9.  In  a case  the  parties  may  agree  to  settle  out  of 

court  and  withdraw  the  suit. 

10.  In  a case  the  punishment  is  not  directly  or 

mainly  beneficial  to  the  person  injured  or  suffering  a loss. 

1 1 . The  exchange  of  documents  between  the  plaintiff  and  the  defendant  is 

called  . 

12.  The  writ  of  summons  is  addressed  to  the  . 

13.  A judge  may  grant  an  because  more  time  is 

needed  to  prepare  arguments. 

14.  If  a defendant  is  ordered  by  the  court  to  carry  out  an  action,  this  remedy 

is  known  as  . 

15.  Out-of-pocket  expenses  paid  to  a successful  litigant  are  called 
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16.  A court  order  prohibiting  a litigant  from  doing  something  until  the  court 
decides  who  is  in  the  right  is  called  an  interim 


17.  Damages  awarded  to  punish  a wrongdoer  in  a civil  action  are  called 


18.  A person  injured  by  an  uninsured  automobile  may  be  compensated  by 
the . 


Check  your  answers  by  turning  to  the  Appendix,  Section  4:  Extra  Help. 


Enrichment 

1.  Now  that  you  have  a fuller  understanding  of  how  both  civil  and  criminal 
courts  function,  sit  in  on  a few  more  trials  if  you  can.  Try  to  watch  a 
variety  of  cases  and  pay  close  attention  to  the  proceedings. 

Another  good  idea  is  to  keep  an  eye  open  for  the  coverage  of  court  cases 
in  magazines  and  newspapers.  Try  to  learn  as  much  as  you  can  about 
what  goes  on  at  important  trials.  How  does  the  reality  of  courtroom 
procedures  differ  from  what  you  watch  on  television? 


2.  ACCESS  has  produced  a series  of  videotapes  entitled  The  Criminal  Justice 
System.  This  series  examines  the  police  and  court  systems  as  they 
function  in  Alberta. 

Several  tapes  in  this  series  relate  closely  to  the  work  you've  done  in  this 
module  - offering  some  review  and  providing  a good  glimpse  of  how  the 
system  actually  functions.  The  two  videotapes  that  are  most  closely 
related  are 


• #1  -Introduction 

• #3  - The  Role  of  the  Crown  Prosecutor 
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If  you  can  obtain  copies  of  these  two  videotapes  (see  your  learning 
facilitator  or  contact  the  Alberta  Distance  Learning  Centre),  watch  each 
one  a couple  of  times.  When  watching  the  Introduction,  pay  especially 
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close  attention  to  the  material  on  the  historical  development  of  our  legal 
system  and  on  Alberta's  court  system.  When  watching  The  Role  of  the 
Crown  Prosecutor , look  closely  at  how  the  court  system  actually  functions 
in  a criminal  trial. 

N.B.  This  series  was  produced  before  the  Constitution  Act,  1982  gave 
Canada  the  Canadian  Charter  of  Rights  and  Freedoms.  The  videotape's 
assertion,  then,  that  Canada  has  no  constitutional  bill  of  rights  is  no 
longer  accurate. 


Conclusion 


Procedures  in  criminal  and  civil  cases  are  very  different.  The  essential 
purpose  in  criminal  trials  is  to  punish  wrongdoers,  while  in  civil  cases  the 
object  is  to  compensate  those  wronged  for  their  losses.  Judges  in  civil 
disputes  have  a wide  range  of  remedies  at  their  disposal,  but  they  most  often 
award  damages  to  the  injured  party. 


Assignment 

Booklet 


ASSIGNMENT 


Turn  to  your  Assignment  Booklet  and  do  the  assignment(s)  for  Section  4. 


MODULE  SUMMARY 


Canada's  legal  system  has  evolved  from  its  roots  in  medieval  British  common 
law  into  a complex  tool  capable  of  defending  our  rights  in  the  space  age.  Our 
country's  organs  of  government,  court  system,  statute  law,  and  judge-made 
law  are  vitally  important  elements  in  the  lives  of  all  Canadians.  Such  things 
as  these  are  what  ensure  that  we,  as  citizens  of  Canada,  are  free  to  order  our 
lives  in  peace  and  security  - as  long  as  we  do  not  infringe  on  the  rights  of 
others. 
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Glossary 

Aliens 
Amending 
Amicus  curiae 

Anarchy 

Appellate  jurisdiction 

Arbitration 
Assistant  sheriff 

Attorney  general 

Bail 

Bailiff 

Bill 

Bylaw 
Case  law 

Caucus 

Charter 

Civil  law 


• citizens  of  one  country  living  in  another  country 

• changing  or  altering  by  parliamentary  procedure 

• a lawyer  who  represents  the  interests  of  children  in 
custody  cases 

• the  absence  of  order;  the  lack  of  government  control 

• the  right  of  a court  to  rehear  cases  already  tried  in  a 
lower  court  and  possibly  to  reverse  the  original 
decisions 

• the  hearing  and  determination  of  a dispute 

• a court  officer  who  helps  carry  out  many  duties  of 
the  administrator  or  sheriff 

• a legal  officer  of  the  state  who  has  the  authority  to  act 
in  all  cases  to  which  the  state  is  a party 

• security,  money,  or  rights  to  property,  posted  by  the 
accused,  or  someone  acting  for  them,  as  a guarantee 
that  they  will  appear  in  court  to  face  trial  at  the  time 
set  by  the  court 

• a sheriffs  officer 

• a proposal  for  legislation  brought  before  Parliament 
or  a provincial  legislature 

• a law  made  by  a municipality  - a local  law 

• the  body  of  legal  decisions  based  on  court  cases  that 
make  up  the  common  law  - the  law  of  precedent 

• a closed  meeting  of  a group  of  persons  belonging  to 
the  same  political  party 

• a constitution  establishing  an  organization  and  the 
rules  it  will  follow 

• the  law  that  affects  the  rights  and  duties  of 
individuals  OR  Roman  law 
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Clerk  of  the  court 
Codify 

Commissioner  for  oaths 
Committee  of  the  Whole 
Common  law 
Constitution 

Constitutional  law 

Counsel  for  the  defence 
Court  orderly 
Court  reporter 
Court  security  officer 
Crime 

Criminal  law 

The  Crown 
Damages 

Defendant 

Diplomacy 


• a court  official  responsible  for  the  administration  of 
the  courts  and  related  services 

• to  collect  and  arrange  the  laws  of  a country 
systematically 

• person  empowered  to  hear  oaths  and  affirmations  to 
the  effect  that  statements  people  have  made  are  true 

• a committee  made  up  of  all  members  of  the  House 
which  debates  bills  clause  by  clause 

• the  body  of  law  that  gradually  arose  in  England 
based  on  judges'  decisions,  or  legal  precedents 

• the  basic  set  of  laws  of  a nation  that  determines  the 
power  and  duties  of  the  government  and  guarantees 
rights  to  the  people 

• the  branch  of  public  law  dealing  with  the 
organization  of  the  government  and  the  exercise  of 
its  powers 

• a lawyer  representing  the  accused 

• an  officer  responsible  for  security  in  a civil  court 

• an  officer  of  the  court  who  records  the  proceedings 

• an  official  responsible  for  court  security 

• an  act  forbidden  by  law  and  for  which  the  state  has 
the  power  to  punish 

• the  branch  of  public  law  dealing  with  the  health, 
safety,  good  conduct,  and  preservation  of  society 

• the  government  under  a constitutional  monarchy 

• money  awarded  by  a court  to  be  paid  by  the  loser 
icourt  case  to  the  winner 

• the  person  against  whom  a plaintiff  begins  a legal 
action 

• the  art  of  conducting  negotiations  between  nations 
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Discovery  of  documents 

Discriminate 

Division 
Domestic  law 
Equity 

Examination  for  discovery 
Extradition 

Family  Court  counsellor 

Federalism 

Federal  system 

Garnishee 

General  damages 
indictable  offences 
injunction 

international  law 


• the  process  whereby  one  party  to  a case  is  able  to  see 
the  other  party's  documents  before  the  case  comes  to 
trial 

• treat  different  people  differently  on  a basis  other  than 
individual  merit 

• a formal  vote  of  the  House 

• law  within  a country,  as  opposed  to  international  law 

• a system  of  law  originating  in  the  English  chancery, 
consisting  of  a body  of  rules  that  supplement,  aid,  or 
override  common  and  statute  law  and  are  meant  to 
protect  people's  rights 

• the  process  whereby  each  party  may  be  cross- 
examined  by  the  other  party's  lawyer  before  the  case 
comes  to  trial 

• the  handing  over  of  an  alleged  criminal  by  one 
country  to  another  country  having  the  right  to  try  the 
alleged  criminal 

• a counsellor  who  gives  advice  and  assistance  to 
people  involved  in  Family  Court  cases 

• the  distribution  of  power  between  a central  authority 
and  constituent  units 

• a governmental  system  in  which  there  is  a central 
power  and  a number  of  smaller  constituent  powers  ... 
In  Canada,  for  example,  there  is  a central,  or  federal, 
government  and  ten  provincial  governments. 

• take  money  from  a person  by  court  authority  and 
give  it  to  another  to  pay  a debt 

• damages  meant  to  compensate  for  pain  and  suffering 

• serious  crimes 

• a court  order  prohibiting  a party  to  an  action  from 
committing  an  act 

• law  that  governs  how  nations  deal  with  one  another 
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Judicial  or  court  clerk 
Jury 

Justice  of  the  peace 

Laissez-faire 

Law 

Lobby 

Magistrate 

Nomina!  damages 

Notary  public 

Plaintiff 

Pleadings 

Precedent 

Private  law 
Procedural  laws 

Prosecutor 


• an  officer  of  the  court  who  assists  the  clerk  of  the 
court 

• a panel  of  citizens  authorized  to  determine  the  guilt 
or  innocence  of  an  accused 

• a judicial  officer  who  issues  summonses  and 
warrants  for  arrest,  administers  oaths,  and  tries  cases 
involving  bylaws 

• a doctrine  opposing  governmental  interference  in 
economic  affairs  beyond  the  minimum  necessary  for 
maintenance  of  peace  and  property  rights 

• a rule  or  command  that  is  enforced  by  the  supreme 
power  in  the  state  (or  country) 

• a group  of  people  who  get  together  to  influence 
legislation 

• an  officer  appointed  to  hear  and  settle  disputes  ... 
Today  the  term  is  generally  applied  to  judges  in 
lower  courts. 

• damages  of  a negligible  amount  awarded  when  no 
real  loss  has  been  incurred 

• an  official  empowered  to  hear  oaths  and  affirmations 
as  well  as  issue  certain  deeds  and  contracts 

• the  person  who  begins  legal  proceedings  in  a civil 
case  - the  complaining  party 

• the  initial  exchange  of  documents  between  a plaintiff 
and  a defendant 

• something  done  or  said  that  may  serve  as  an  example 
or  rule  to  justify  a later  act  of  the  same  kind 

• see  Civil  law 

• laws  dealing  with  how  people  go  about  asserting 
their  rights 

• a lawyer  who  represents  the  state  against  the  accused 
...  In  Canada  prosecutors  are  called  Crown 
prosecutors. 
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Public  law  • the  branch  of  law  pertaining  to  the  relationship 

between  the  state  and  private  citizens 

Punitive  damages  • damages  intended  to  punish  a wrongdoer  in  a civil 

action 


Replevin 

Sanction  of  the  law 
Sanctions 

Search  warrant 

Special  damages 
Specific  performance 
Standing  committee 
State 

Statement  of  claim 
Statute 

Substantive  laws 

Summary  conviction 
offences 


• a remedy  whereby  goods  are  taken  from  a plaintiff 
and  given  to  a defendant 

• the  power  the  state  possesses  to  enforce  the  law 

• measures  taken  to  force  someone  (or  some  nation)  to 
comply  with  a command 

• a document  issued  by  a justice  of  the  peace  allowing 
police  to  search  the  home  and/or  belongings  of  a 
suspect 

• damages  intended  to  compensate  for  out-of-pocket 
expenses  and  loss  of  earnings 

• a legal  remedy  requiring  that  a party  to  an  action  do 
something 

• a committee  of  the  House  that  specializes  in  one  field 
of  public  affairs 

• a group  of  people  possessing  a common  territory,  a 
settled  population,  and  an  organized  government 

• a document  presented  by  a plaintiff  explaining  in 
detail  the  nature  of  his  or  her  claim 

• a law  established  by  the  legislature 

• fundamental  laws  that  create  and  regulate  people's 
rights 

• less  serious  crimes 


Summons  • a written  order  issued  by  a justice  of  the  peace  or  a 

judge  requiring  a person  (most  often  an  accused)  to 
appear  in  court 

Tariff  • a duty  (monetary  charge)  imposed  on  imported 

goods 
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Treaty 

Warrant  for  arrest 
Writ  of  summons 


• a contract  between  two  or  more  political  states 

• a written  order  by  a justice  of  the  peace  or  a judge 
ordering  the  police  to  arrest  an  accused  and  bring 
that  person  in  to  answer  the  charge 

• a document  issued  by  the  court  advising  a defendant 
of  a plaintiff's  claim  and  requiring  the  defendant  to 
enter  a defence 
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Suggested  Answers 

Section  1 : Activity  1 

1.  Answers  will  vary.  Here  are  three  possibilities: 
natural:  the  law  of  gravity 

moral:  Treat  others  as  you  would  have  them  treat  you. 
societal:  Do  not  commit  murder. 

2.  Answers  will  vary.  Here  are  some  possibilities: 

• Do  not  steal. 

• Do  not  commit  assault. 

• Do  not  murder. 

• Be  honest  in  transactions. 

3.  a.  Answers  will  vary.  The  most  obvious  is  that  a speed  limit  reduces  the  number 

and  seriousness  of  traffic  accidents. 

b.  Answers  will  vary.  Education  campaigns  and  stiff  penalties  are  two  obvious 
ideas. 

c.  Answers  will  vary.  Certainly  a case  can  be  made  that  laws  can  curtail  our  rights. 
What  justifies  such  a curtailment? 


Section  1 : Activity  2 

1.  Answers  will  vary.  Are  your  ideas  reasonable  and  well  justified? 

2.  Do  unto  others  as  you  would  have  them  do  unto  you. 

3.  According  to  the  Code  of  Hammurabi,  a thief  was  simply  put  to  death,  regardless  of 
what  had  been  stolen.  According  to  Hebrew  law,  an  attempt  was  made  to  relate  the 
punishment  to  the  crime  and  to  compensate  the  victim. 

4.  Answers  will  vary.  Clearly  there  is  a better  chance  that  all  possible  viewpoints  will 
be  expressed,  but  a consensus  would  be  much  harder  to  reach. 

5.  Answers  will  vary.  One  possibility  is  past  judgements  in  similar  cases. 
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6.  Answers  will  vary.  Here  are  some  possibilities: 

Motor  vehicles:  Vehicles  must  be  licensed. 

Telecommunications:  Canadian  television  stations  must  broadcast  a specified 
amount  of  Canadian  content. 

Computer  crime:  It  is  against  the  law  to  steal  money  by  tampering  with  a bank's 
computer  system. 

7.  The  statement  means  that  the  Court  of  Chancery  was  not  bound  by  rules  and 
precedents,  so  its  decisions  became  rather  random  and  unpredictable. 

8.  The  Romans  codified  their  laws,  unlike  the  Greeks.  This  made  the  Romans' 
application  of  laws  more  systematic. 

9.  The  common  law  developed  as  judges  made  decisions.  As  new  cases  came  up, 
judges  would  base  their  decisions  on  past  cases,  sometimes  distinguishing  those 
cases  from  the  ones  they  were  deciding  and  sometimes  not.  Thus  a body  of  judge- 
made  case  law  was  created.  By  contrast,  the  Romans  developed  a codified  system  of 
law. 


Section  1:  Activity  3 

1.  a.  vii 

b.  viii 

c.  x 

d.  ii 

e.  ix 

f.  v 

g-  i 

h.  iv 

i.  xi 

j.  iii 

k.  vi 
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2.  Some  matters  were  seen  to  be  of  a broad,  general  concern,  while  others  were 
recognized  as  being  of  a more  regional  interest.  The  Fathers  of  Confederation 
believed  that  it  made  sense  to  give  the  provinces  control  over  these  regional 
interests. 

3.  a.  F 

b.  F 

c.  F 

d.  P 

e.  F 

f.  F 

g-  P 

h.  F 

i.  F 

)•  F 

k.  P 

l.  P 

m.  F 

n.  P 

o.  P 

p.  F 


Section  1:  Follow-up  Activities 
Extra  Help 
1.  a.  T 

b.  F 

c.  T 


Law  20 


177 


Module  1 - Appendix 


d.  F 

e.  T 

f.  T 

g-  T 

h.  F 

i.  F 

j.  T 

2.  a.  A law  can  be  defined  as  a rule  or  command  that  is  enforced  by  the  supreme 
power  in  the  state. 

b.  The  power  to  ensure  that  the  law  is  obeyed  is  called  the  sanction  of  the  law. 

c.  Virtually  all  laws  in  Canada  (outside  Quebec)  are  based  on  the  English  common 
law. 

d.  The  field  of  lawmaking  in  Canada  is  divided  between  the  federal  and  the 
provincial  legislatures. 

e.  The  province  of  Alberta  was  established  in  1905  by  the  Alberta  Act. 

f.  A constitution  can  be  defined  as  the  fundamental  set  of  laws  of  the  state. 

g.  In  1982  the  BN  A Act  was  renamed  the  Constitution  Act. 

h.  In  Canada  the  expression  "the  government"  has  come  to  mean  the  federal  or 
provincial  governments. 

i.  A state  must  possess  territory,  a settled  population,  and  an  organized 
government. 

j.  A state  can  also  be  called  a nation  or  a country. 


Enrichment 

Did  you  discover  much  about  trials  in  medieval  England?  Did  you  learn  about  such 
things  as  the  Hundred  Court,  compurgation,  and  trial  by  ordeal?  Can  you  see  the  seeds 
of  some  of  our  legal  institutions  in  the  medieval  approach  to  trials? 
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Section  2:  Activity  2 

1.  Answers  will  vary.  If  there  were  a world  army,  wouldn't  it  tend  to  split  into  camps 
whenever  there  was  a disagreement  between  countries?  To  whom  would  soldiers 
owe  more  allegiance  - their  countries  or  the  world  army? 

2.  Answers  will  vary.  At  the  moment  what  seems  to  be  the  rule  in  Europe  - greater 
cooperation  or  more  splitting?  Or  are  both  of  these  things  occurring? 

3.  It  is  based  on  centuries  of  custom  and  usage  accepted  by  nations  of  the  world. 

4.  Answers  will  vary.  How  can  violations  of  air  space  threaten  a country's  security? 

5.  a.  Answers  will  vary.  What  actually  happened  to  Iraq  as  a result  of  its  invasion  of 

Kuwait? 

b.  Answers  will  vary.  Should  it  be  the  UN  or  strong  individual  countries  like  the 
United  States  that  enforce  these  measures?  Are  there  other  possibilities? 

6.  Answers  will  vary.  A few  possibilities  of  prohibited  activities  are 

• entry  into  the  country 

• the  right  to  stay  in  the  country 

• the  right  to  own  certain  types  of  property 

• the  right  to  organize  business  corporations 

• the  right  to  engage  in  politics 

7.  Answers  will  vary.  Wouldn't  such  a right  violate  Chinese  sovereignty  and  make 
for  two  systems  of  law  in  China?  Can  you  think  of  counter  arguments? 

8.  Answers  will  vary.  Some  possibilities  are 

• the  right  to  a fair  trial 

• the  right  to  humane  treatment  in  prison 

• protection  from  arbitrary  seizure  of  property 

9.  Answers  will  vary.  This  is  a complex  problem.  If  Canada  believes  the  death 
penalty  to  be  wrong,  how  can  we  ship  people  out  to  be  executed?  Conversely,  do 
we  have  the  right  to  interfere  in  the  justice  system  of  another  country? 

10.  The  methods  are 

• discussion 

• negotiation 

• arbitration 

1 1 . The  Commonwealth  evolved  out  of  the  British  Empire. 
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Section  2:  Activity  4 

1 . Examples  will  vary.  Here  are  a few  possibilities: 

• laws  against  trespass 

• laws  against  libel  and  slander 

• laws  against  breach  of  contract 

• laws  against  assault  and  battery 

• laws  protecting  copyright 

2.  One  use  of  the  term  refers  to  Roman,  or  codified,  law,  as  opposed  to  the  British 
common  law.  The  Roman  system  did  not  evolve  through  judges'  decisions,  but  was 
laid  out  in  advance  by  legislation. 

The  other  use  refers  to  private  law  as  opposed  to  public  law.  In  a civil  action,  one 
private  citizen  takes  another  private  citizen  to  court.  In  the  area  of  public  law,  by 
contrast,  state  authorities  are  involved. 

3.  Possible  answers  are 

• criminal  law 

• constitutional  law 

• administrative  law 

• tax  law 


Section  2:  Activity  5 

1 . The  common  law  was  not  written  down  formally  in  a code;  it  evolved  from  case 
decisions. 

2.  Case  law  is  the  law  based  on  the  body  of  decisions  made  by  judges  in  individual 
court  cases. 

3.  It  is  the  law  making  the  use  of  seatbelts  mandatory. 

4.  A bill  becomes  a statute  or  an  act  when  it  receives  royal  assent  from  the  governor 
general. 

5.  The  public's  input  is  taken  into  account  when  the  bill  is  being  examined  by  a 
standing  committee. 

6.  The  Committee  of  the  Whole  discusses  a bill  in  great  detail  and  votes  on  it  clause  by 
clause. 
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7.  In  the  speech  from  the  throne  the  government  declares  its  intention  to  pass 
legislation. 

The  bill  is  given  its  first  reading. 

The  bill  is  given  its  second  reading  and  is  debated  on  principle. 

The  bill  is  usually  sent  to  a standing  committee. 

The  bill  is  sent  to  the  Committee  of  the  Whole. 

The  bill  receives  its  third  and  final  reading. 

The  bill  is  signed  by  the  lieutenant-governor. 

8.  Answers  will  vary.  What  follows  are  examples  only. 

a.  protection:  police  services 

b.  environmental  and/or  public  health:  regulations  governing  garbage  disposal 

c.  recreation:  municipal  campgrounds 

d.  community  service:  busing  for  the  disabled 

e.  education:  schools 

9.  Answers  will  be  personal.  Is  your  letter  clearly  presented  and  persuasive?  Have 
you  argued  logically?  Have  you  avoided  emotionalism  and  exaggeration? 


Section  2:  Activity  6 

1.  s 

2.  S 

3.  P 

4.  P 

5.  S 


Section  2:  Follow-up  Activities 


Extra  Help 

1.  T 

2.  T 

3.  F 
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4.  T 

5.  F 

6.  T 

7.  T 

8.  F 

9.  T 

10.  F 

11.  T 

12.  F 

13.  T 

14.  T 

15.  T 

16.  F 

17.  F 

18.  F 

19.  F 

20.  F 

Enrichment 

Were  you  able  to  come  up  with  an  idea  for  a workable  solution?  Were  you  surprised  at 
some  of  the  difficulties  involved  in  finding  solutions? 


Section  3:  Activity  1 

Answers  will  vary.  This  is  a very  problematic  issue.  Would  your  ideas  be  practical? 
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Section  3:  Activity  2 

1.  Answers  will  vary.  Should  owners  be  responsible  for  who  drives  their  car?  Why  or 
why  not? 

2.  Answers  will  vary.  Have  you  explained  your  reasons  clearly? 

3.  This  was  to  give  the  federal  government  some  control  over  the  administration  of 
justice  and  to  try  to  ensure  the  best  and  most  independent  judiciary  possible. 

4.  A good  deal  of  our  law  is  judge-made  in  the  sense  that  the  judiciary  has  not  got  a 
complete  code  of  laws  to  administer  for  every  case  that  comes  before  it. 

5.  a.  iii 

b.  vi 

c.  viii 

d.  ix 

e.  xi 

f.  i 
g-  v 

h.  xii 

i.  ii 

j.  x 

k.  iv 

l.  vii 


Section  3:  Activity  3 

1.  Answers  will  vary.  Did  you  have  trouble  finding  an  example? 

2.  The  Supreme  Court  of  Canada  hears  appeals  from  the  provincial  courts  of  appeal 
and  from  the  Federal  Court  of  Canada.  It  also  advises  the  government  on  the 
constitutionality  of  proposed  legislation. 
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3.  The  Federal  Court  of  Canada  hears  all  cases  where  patents  and  copyrights  are 

concerned.  It  also  hears  cases  where  the  federal  government  is  involved  and  acts  as 
an  Admiralty  Court. 


5.  The  Court  of  Appeal  hears  only  select  cases  from  all  over  the  province.  More  centres 
are  unnecessary. 
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Section  3:  Activity  4 

1 . Answers  will  vary.  Three  examples  might  be 

• a debt  of  $500 

• wages  owing  for  past  work  valued  at  $800 

• a claim  for  damages  resulting  from  vandalism  totalling  $1050 

2.  In  cases  taken  to  the  Court  of  Queen's  Bench,  there  is  the  chance  that  the  plaintiff 
will  win  by  default  if  the  defendant  does  not  show  up.  In  the  Provincial  Court  - 
Small  Claims  Division  this  chance  does  not  exist. 

3.  Forging  wills  would  be  an  easy  way  to  steal  large  sums  of  money.  The  Surrogate 
Court  probates  wills  to  ensure  that  the  wills  are,  indeed,  genuine. 

4.  The  Alberta  Court  of  Appeal  hears  appeals  from  decisions  of  the  Court  of  Queen's 
Bench  and  the  Surrogate  Court  in  civil  matters. 

5.  a.  People  convicted  of  offences  in  the  Youth  Division  of  the  Provincial  Court 

receive  benefits  not  available  to  those  convicted  in  the  adult  court  system, 
including  lighter  sentences.  Lawyers  sometimes  feel  that  the  Youth  Division  is 
too  lenient  with  criminals. 

b.  Answers  will  vary.  Can  you  defend  your  position? 

6.  a.  Youth  Division  of  the  Provincial  Court 

b.  Small  Claims  Division  of  the  Provincial  Court  (An  unlikely  possibility  is  the 
Court  of  Queen's  Bench.) 

c.  Surrogate  Court 

d.  Family  Division  of  the  Provincial  Court 

e.  Court  of  Queen's  Bench 


Section  3:  Follow-up  Activities 
Extra  Help 
1.  a.  T 

b.  F 

c.  T 
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d.  F 

e.  T 

f . F 
g-  F 

h.  F 

i.  T 

j-  F 

k.  T 

l.  T 

m.  F 

n.  F 

o.  F 

p.  F 

2.  a.  The  Supreme  Court  of  Canada  consists  of  nine  judges. 

b.  The  Federal  Court  of  Canada  hears  cases  in  which  patents  and  copyrights  are 
concerned. 

c.  In  Alberta  there  are  twenty-three  Provincial  Court  base  points. 

d.  In  Alberta,  Provincial  Court  judges  may  try  civil  cases  where  the  amount  claimed 
in  debt  or  damages  does  not  exceed  $2000. 

e.  The  Surrogate  Court  has  jurisdiction  over  wills  and  estates. 

f.  The  opinions  of  judges  must  be  founded  not  on  what  people  want,  but  rather  on 
the  law. 

g.  A justice  of  the  peace  can  issue  warrants  and  summonses. 

h.  Court  orderlies  look  after  security  within  the  civil  court. 

i.  The  Supreme  Court  of  Canada  sits  in  the  city  of  Ottawa. 
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j.  The  two  parts  of  the  Federal  Court  of  Canada  are  the  Appeal  Division  and  the 
Trial  Division. 


Section  4:  Activity  1 

A civil  wrong  is  an  offence  for  which  one  private  citizen  (the  plaintiff)  can  take  another 
private  citizen  (the  defendant)  to  court  in  an  attempt  to  obtain  compensation. 

A criminal  wrong  is  an  offence  against  the  state.  The  state  authorities  will  prosecute  the 
accused  offender. 


Section  4:  Activity  2 

1 . A private  citizen,  the  plaintiff,  brings  a civil  wrongdoer  to  court. 

2.  It  is  advisable  to  see  a lawyer  in  order  to  get  sound  advice  on  your  legal  rights  and 
duties  and  on  what  steps  should  be  taken  to  enforce  or  defend  a claim. 

3.  If  a settlement  is  reached  out  of  court,  court  costs  are  avoided. 

4.  a.  2 

b.  6 

c.  1 

d.  8 

e.  3 

f.  5 

g-  4 
h.  7 

Section  4:  Activity  3 

1.  a.  iii 

b.  vii 

c.  i 
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d. 

V 

e. 

ii 

f. 

vi 

g- 

iv 

2.  Answers  will  vary.  You  should  clearly  explain  one  of  the  following: 

• private  insurance 

• Motor  Vehicle  Claims  Fund 

• Crimes  Compensation  Board 

• Workers'  Compensation  Board 


Section  4:  Activity  4 

1.  a.  demand  for  discovery:  a demand  made  by  either  party  to  a case  to  see  the 

documents  that  may  be  introduced  in  evidence  at  the  trial 

b.  examination  for  discovery:  the  cross-examination  of  each  party  by  the  opposing 
party's  lawyer 

c.  pleadings:  the  exchange  of  legal  documents  between  the  plaintiff  and  the 
defendant 

d.  statement  of  claim:  a document  that  states  in  detail  the  circumstances  on  which 
the  claim  is  based  and  explains  how  the  plaintiff  has  arrived  at  the  money  figure 
asked  for 

e.  summary  conviction  offence:  a less  serious  offence 

f.  summons:  a written  court  order  requiring  the  accused  to  appear  at  a specified 
time  and  place  to  answer  the  charge  stated  in  the  summons 

g.  writ  of  summons:  a document  addressed  to  the  defendant  stating  the  names  of 
the  parties  to  a case  and  outlining  the  nature  of  the  plaintiff's  claim 

h.  indictable  offence:  a more  serious  offence 

2.  The  two  things  that  may  be  appealed  are 

• the  conviction  itself  (The  accused  maintains  that  he  or  she  was  mistakenly 
convicted.) 

• the  sentence  (The  accused  agrees  that  the  conviction  is  just,  but  maintains  that 
the  sentence  is  unfair.) 
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3.  Judges  may  postpone  sentences  until  they  have  received  reports  from  probation 
officers.  Things  like  the  offender's  background  and  family  situation  may  be  taken 
into  account.  Also,  in  difficult  cases  judges  may  just  want  time  to  think  and  consult 
legal  authorities. 

4.  Appealing  cases  costs  money.  Those  who  can  afford  it  can  appeal  their  convictions 
more  extensively  than  other  people,  perhaps  postponing  their  sentences  for  a matter 
of  years. 


Section  4:  FofSow-up  Activities 

Extra  Help 

1 . Sometimes  the  same  wrong  is  subject  to  both  civil  and  criminal  proceedings. 

2.  Under  civil  law,  the  person  who  has  suffered  gets  a definite  benefit  from  the  law, 
or  at  least  avoids  a loss. 

3.  The  police  must  give  an  arrested  person  the  opportunity  to  contact  a lawyer. 

4.  Generally  speaking,  persons  have  the  right  to  remain  silent  when  being  questioned 
by  the  police. 

5.  It  is  possible  to  appeal  the  sentence  imposed  by  the  court  rather  than  the  verdict 
itself. 

6.  In  Alberta  a jury  in  civil  cases  is  composed  of  six  members. 

7.  Prospective  members  of  a jury  may  be  challenged  on  the  grounds  that  they  are 
prejudiced. 

8.  The  person  who  initiates  a civil  action  is  called  the  plaintiff  and  the  defending 
party  is  called  the  defendant. 

9.  In  a civil  case  the  parties  may  agree  to  settle  out  of  court  and  withdraw  the  suit. 

10.  In  a criminal  case  the  punishment  is  not  directly  or  mainly  beneficial  to  the  person 
injured  or  suffering  a loss. 

1 1 . The  exchange  of  documents  between  the  plaintiff  and  the  defendant  is  called 
pleadings. 

12.  The  writ  of  summons  is  addressed  to  the  defendant. 

13.  A judge  may  grant  an  adjournment  because  more  time  is  needed  to  prepare 
arguments. 
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14.  If  a defendant  is  ordered  by  the  court  to  carry  out  an  action,  this  remedy  is  known 
as  specific  performance. 

15.  Out-of-pocket  expenses  paid  to  a successful  litigant  are  called  special  damages. 

16.  A court  order  prohibiting  a litigant  from  doing  something  until  the  court  decides 
who  is  in  the  right  is  called  an  interim  injunction. 

17.  Damages  awarded  to  punish  a wrongdoer  in  a civil  action  are  called  punitive 
damages. 

18.  A person  injured  by  an  uninsured  automobile  may  be  compensated  by  the  Motor 
Vehicle  Claims  Fund. 
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